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Update 



The Illinois Prevailing Wage Act 

 The Illinois Prevailing Wage Act (“IPWA”) requires the payment of prevailing wages 
to all laborers, workers, and mechanics on “public works” (i.e. state-funded 
construction projects). 

 

 All laborers, workers, and mechanics employed by contractors or subcontractors 
in actual construction work on the site of the construction job must be paid 
prevailing wage. 

 

 The Illinois Department of Labor determines the prevailing wage rate for each 
class of worker covered by the IPWA. 

 

 The IPWA requires workers to receive a minimum hourly wage rate plus receive 
benefits or compensation for health insurance, retirement, vacation, and training 
(all at a rate specified by the IDOL). 

 

 

 

 



Expanding the IPWA’s Reach – The 

Survey Crew Process 

 June 2013 – IDOL posts prevailing wage schedule that did not include survey 
employees. 

 July 23, 2013 – Operating Engineers Local 150 files a written notice of objection 
with the IDOL seeking classifications for Survey Workers, Survey Foremen, and 
Rod Men. 

 “Survey Workers” - Includes workers who operate survey equipment including data 
collectors, G.P.S. and robotic instruments, as well as conventional levels and transits. 

 “Survey Foremen” - Includes workers who operate survey equipment, oversee survey 
crew operations, and coordinate work with the engineer to complete the job on time. 

 Rodman - Includes workers who perform general labor for survey crews.  

 July 29, 2013 – IDOL sets August 15, 2013 deadline to intervene. 

 August 1, 2013 - Laborers petition to intervene. Petition granted. 

 August 29, 2013 – A Construction Employer Association petition to intervene. 

 September 10, 2013 – IDOL denies motion to intervene. 

 

 

 



Survey Crew Process cont’d 

 September 12, 2013 – IDOL signs consent decrees establishing 
Survey Worker and Survey Foremen classifications statewide and 

ordering that rodmen are a part of the laborers’ classification. 

 The Consent Decree attempted to create new classifications covering 

workers who had never before been covered under the IPWA. 

 The Consent Decrees were not supported by evidence or an 

investigation – there was no administrative hearing held and no 

evidence was presented to the IDOL or made part of the record that 

supported the creation of these new classifications. 

 The IDOL merely signed off on the Consent Decrees. 



Survey Crew Process cont’d 

 October 1, 2013 – IDOL posts prevailing wage schedule 

on website that includes survey employees for the first 

time. 

 The Survey Worker classifications applied in all 102 

counties of Illinois. 

 

 October 9, 2013 – An employer association submits 

written notice of objection to the survey classifications 

(IPWA provides IDOL had a “duty” to schedule a hearing 

in response). 



Survey Crew Process cont’d 

 November 5, 2013 – IDOL breaches its duty to provide a hearing. 

 December 4, 2013 –Coalition files lawsuit to force IDOL to schedule a hearing. 

 April 4, 2014 – Cook County Circuit Court issues a stay preventing enforcement 

of the Survey Worker classifications until the IDOL scheduled a hearing on the 

written notice of objections.  

 An agreement with the IDOL that it would not enforce the Survey Worker 

prevailing wage classifications until it holds a hearing and issues a ruling on our 

objections. 

 An administrative hearing (only on the classification issue) was held over the 

course of several days in October 2014. 

 

 



Initial IDOL Order 

 On December 12, 2014, the IDOL Administrative Law 

Judge issued an Order regarding the classifications of 

“Survey Worker” and “Survey Foreman”. 

 

 In his findings, the ALJ determined that individuals who operate survey 

equipment on the site of a public works construction project, during or 

proximate to construction, for the purpose of performing construction 

layout or grade checking are “laborers or workers” within the meaning 

of the IPWA and are engaged in actual construction. 

 As a result, The ALJ determined that survey workers are covered under 

the IPWA. 

 



ALJ’s Final Decision and Order 
 In his June 12, 2015 Decision and Order, the ALJ Ordered that classifications of 

Survey Workers and Survey Foreman be established, state-wide, with respect 
to both horizontal (highway) and vertical (building) construction. 

 

 “Survey Worker”:  Operates survey equipment “such as levels, transits, data 

collectors, GPS and robotic total stations” for the purpose of performing 

construction layout and/or grade checking. 

 

 “Survey Foreman”: Operates survey equipment “such as levels, transits, data 

collectors, GPS and robotic total stations” for the purpose of performing 

construction layout and/or grade checking; oversees survey crew operations; 

coordinates work of survey crew. 



ILLINOIS PREVAILING WAGE SURVEY 
WORKER ACT 
 

 Current status: 

 We filed exceptions to the order, which transferred the case to the 

Director of Labor 

 The Director of Labor overruled the ALJ and ordered further 

investigation 

 This sent the Unions to the courts: 

 The Operating Engineers filed a lawsuit in Cook County 

 The Midwest Laborers forum shopped in St. Clair County 



ILLINOIS PREVAILING WAGE SURVEY 
WORKER ACT 

 
 
Cook County Lawsuit 

 The court should have consolidated the two lawsuits because it was the first-filed lawsuit. 

 The Court refused to do so and we appealed. 

 In the meantime, the St. Clair County Court issued a final judgement ordering the IDOL to post the survey worker 
classifications as determined by the 2013 Consent Decrees. 

 The Midwest Laborers are asking the Appellate Court to dismiss our appeal because of entry of the St. Clair County 
decision. 

 We will oppose and ask the First District Court of Appeals to do the right thing by consolidating the two actions and 
overruling the St. Clair County final judgment. Our response is due February 13. 

 A status conference is set for March 7, 2017. 

 

 

 



ILLINOIS PREVAILING WAGE SURVEY 
WORKER ACT 
 

St. Clair County Lawsuit 

 The Midwest Laborers forum shopped. 

 Judge LeChien blocked the Coalition from intervening. 

 On January 20, 2017, Judge LeChien ordered the IDOL to post the 

2013 survey worker classifications. 

 We will appeal Judge LeChien’s refusal to allow us to intervene and 

support the IDOL’s appeal. February 17, 2017 is the deadline to 

appeal. 

 



IDOL Did Not Post 2016 Rates 

 The IDOL has not posted the 2016 rates because its investigation is 

ongoing. 

 Late last year, three unions filed separate lawsuits to force the IDOL 

to post 2016 rates. 

 Those lawsuits were consolidated into a single lawsuit and the IDOL 

moved to dismiss the lawsuit. 

 The IDOL’s motion to dismiss is being briefed to the Court for a ruling. 



WITHDRAWAL  
LIABILITY 



Central States Pension Fund 
Where Does the Fund Stand? 
 Withdrawal Liability Worsens:   

 2015 UVBs: $23.5 Billion – Up $4.1B from a 2010 withdrawal 

 10-year all-employer contribution pool: $5.8B -- Down $4.1B from a 2010 withdrawal.  

This may make an employer’s allocation fraction worse. 

 The Market Value of Assets Slips: $17.9B (12/31/2015) Down $1.9B from 12/31/2010 

 Active Participants Continue to Decline: Down 9,273 since 12/31/2010 

 Annual Benefit Payments Exceed Contributions by More Than $2 Billion 

 Projects Insolvency in about 10 years.  

 The Fund says it needs $11 Billion in funding to avoid insolvency. 

 

 

 



 The total Plan unfunded vested liability (UVL) as of December 31, 2015 is $29.2 billion, an increase of $4.8 

billion from last year’s UVL of $24.4 billion.  The New Employer pool UVL is zero. 

 The UVL amounts in this report do not reflect the outstanding claims for withdrawal liability that can 

reasonably be expected to be collected. 

 Interest rates used to determine the funded portion of the present value of vested benefits changed from 

3.10% for 20 years and 3.29% thereafter to 2.46% for 20 years and 2.98% thereafter (PBGC interest rates). 

 The following assumptions were changed effective January 1, 2016 for funding purposes and December 

31, 2015 for withdrawal liability purposes: 

 The assumed net rate of return on investments was changed from 7.50% to 6.25%. 

 The post-2014 mortality improvement scale was changed from MP-2014 to MP-2015 for non-annuitant, 

healthy annuitant, and disabled lives. 

 The increase in the unfunded vested liability since last year was primarily caused by the decrease in the 

PBGC interest rates, the reduction of the assumed net rate of return and the lower than assumed 

investment return for 2015. 

 The present value of vested benefits for withdrawal liability purposes does not reflect any reductions in 

adjustable benefits under the Plan’s Rehabilitation Plan in accordance with the Pension Protection Act of 

2006.  The benefits for participants subject to adjustable benefit reductions under the Rehabilitation Plan 

have been valued as the benefits that those participants would have been eligible to receive without 

adjustable benefit reductions. 

 

Actuarial Valuation Summary as of December 31, 2015 for the Central States, Southeast and Southwest Areas Pension Plan 

Segal Consulting 

 

Significant Issues in Valuation Year 



Central States Pension Fund 

What Happened to the Rescue Plan? 
 The MPRA of 2014 allowed a pension fund in critical and declining status to seek 

benefit cuts/ suspensions before reaching insolvency. 

 September 25, 2015 the Fund submitted its Rescue Plan to the US Treasury 

 May 6, 2016 Treasury rejected the Rescue Plan: 

 No reasonable chance of success – unreasonable assumptions re: investment returns 

and ages of new employees 

 Benefit cuts not equally distributed – UPS employees took a bigger hit 

 The Fund’s notices to participants were confusing and not written in plain English 

 The Fund will not file a revised or second Rescue Plan -- instead, Congress must fix 

the problem. 

 

 



Central States Pension Fund 
Where Does the Fund Go From Here? 

 The Fund projects insolvency in 10 years. Insolvency means: 

 Mandatory benefit cuts 

 Employers pay more – “minimum contributions” – so the Fund can pay benefits 

 The PBGC can lend the Fund money to pay benefits 

 The PBGC projects it will run out of money in 2025 (multiemployer program). 

 The Fund looks for help from Congress.  Here’s what’s pending now: 

 The Pension Accountability Act (S. 2147/H. 4029) (Portman, R-Ohio) – revises rules on 

implementing suspensions of benefits 

 Keep Our Pension Promises Act (S. 1631) (Sanders, I/D-Vermont) – removes anti-

cutback rules, allows partition of plans, gives pension contributions first priority in 

bankruptcy 

 

 

 



I.   OVERVIEW OF THE LAW OF 

WITHDRAWAL LIABILITY 

 

A. General. Under the Multiemployer Pension Plan Amendments Act 

of 1980, when an employer withdraws from a multi-employer 

pension plan which has unfunded vested benefits, it generally is 

liable to the fund for a share of the unfunded vested benefits in an 

amount to be determined under the Act.   

 In plain English, the amount of an employer’s withdrawal liability is 

based upon both the amount it has contributed to a fund and the 

amount that the fund is “in the red.” 

 



Overview of the Law of Withdrawal Liability 

1.   Complete Withdrawal – occurs when an employer: 

a. permanently ceases to have an obligation to contribute under the 

plan, or 

b. permanently ceases all covered operations under the plan.   

The date of a complete withdrawal is either the date of the cessation 

of the obligation to contribute or the cessation of covered operations.  

 

 



Overview of the Law of Withdrawal Liability 

2. Partial Withdrawal - occurs on the last day of the  
           pension plan’s plan year in which there is either: 

a. a seventy percent (70%) decline in “contribution base units” 
(“CBUs”) 

i. the decline must occur in the current plan year and 
the two prior plan years 

ii. the decline is measured by the average of the 2 
highest years of CBUs in the preceding 5-year period 

b. a partial cessation of the employer’s contribution obligation 
either by a “takeaway” of a union contract or a union 
facility; or 

c. contracting out of a bargaining unit to a company 
controlled by the employer may also result in a partial 
withdrawal. 

 



3.   Successor Liability 

The Seventh Circuit  Court of Appeals adopts a very broad concept of 

successor liability, finding that a party can be liable for the withdrawal 
liability of a predecessor business if: 

1)   the party had prior notice of the withdrawal liability; and  

2)   there has been substantial continuity in the business operations of 
the predecessor and the successor. 

 

 

B.  Who is Liable for Withdrawal 

Liability? 
 

 



II.  HOW DOES A WITHDRAWAL 

LIABILITY MATTER PROCEED? 
 

A.   Initial Steps 

1)   Estimate.  Every employer contributing to a multiemployer pension 
fund should request an estimate in writing every year. 

2)   Assessment.  After an employer withdraws, the Fund is obligated to 
issue a withdrawal assessment.   

However – there is no set deadline for the Fund to issue an assessment.  
The statute states the Fund must do so “as soon as practicable.”  Courts 
have not ruled uniformly on this issue, but at least one court has held that 
a Fund has as much as six years to issue an assessment. 

 



II.  HOW DOES A WITHDRAWAL LIABILITY MATTER PROCEED?  
Initial Steps (continued) 

 

3.  Payment: 

Payment Schedule vs. Lump Sum Payment.  Generally a pension fund will demand either 

payment of the entire assessed amount in a lump-sum or payments under a payment 

schedule.   

Many Funds will not offer a payment schedule if the employer has ceased business or if the 

Fund otherwise feels it is at risk of not being paid – and there is language in ERISA that permits 

this. 

Payments must begin within 60 days after the pension plan’s demand for payment.  Central 
States requires monthly payments.  Payments must be made even if the employer challenges 

the assessment of withdrawal liability. 

Default.  Upon a default in making a payment, which is not cured within 60 days of written 
notice from the plan, the plan may accelerate the debt plus interest accrued to date.   

Collection.  Withdrawal liability is treated like a delinquent contribution and can be collected 
by litigation brought in the federal courts.  This includes liquidated damages, interest, 

attorneys fees and costs.   

 



B.  Contesting a Withdrawal Liability Assessment 

1)   Request for Review.  The employer must request review of the plan 
sponsor’s determination of withdrawal liability within 90 days of receipt of 

the notice of withdrawal liability from the plan.   

2)   The Fund’s Response.   

   Modify the Assessment. 

   Deny the Request. 

   Do Nothing. 

 

 

 

II. HOW DOES A WITHDRAWAL LIABILITY MATTER PROCEED?  
         Initial Steps (continued) 

 

    



B.  Contesting a Withdrawal Liability Assessment 
 

3) Arbitration.  It is the employer’s obligation to demand arbitration in a 
timely manner.  The time limit depends on whether the plan responds 
to the request for review, so it is critical to keep track of these 
deadlines, but the longest time limit is approximately 6 months from 
the date the employer’s request for review is filed. 

a)   All of the procedural requirements for the arbitration process 
must be followed. 

b)   The plan’s determinations are presumed correct and the 
burden is on the employer to overcome that presumption by a 
preponderance of the evidence. 

4) Court Appeal.   Arbitration decisions are enforceable in federal court 
and the factual findings of the arbitrator are presumed correct. 

 

 

 



B.  Contesting a Withdrawal Liability Assessment 

 

5.  Payment to the Fund Must Continue.   

An employer must continue to make  

withdrawal liability payments while the dispute  

and arbitration are pending 
 

 



    C. Negotiating Settlement of a Withdrawal Liability 

Assessment 

1.  Negotiating a Lower Assessment 

a)  The Pension Funds know they have the upper hand under ERISA, and that if 

the matter is contested, they will probably be able to recover their 

attorneys’ fees and costs from the Employer.  Therefore, as a general rule 

they will not negotiate a reduced amount just to avoid a dispute. 

b)  Only a legitimate and documented defense or limitation gives an 

employer leverage to negotiate.  Even in that case, some Funds – Central 

States Pension Fund in particular – can be unreasonably stubborn in 

negotiating a settlement. 

c)  An employer will be required to provide detailed financial records and 

proof to support any claim it can’t pay. 

d)  The Funds generally insist on interest on any payment schedule. 

e)  Challenging an assessment may trigger a trailing audit. 

 



III. EXEMPTIONS, LIMITATIONS AND  

SPECIAL ISSUES 
A.  The Building and Construction Industry “Exemption” 

1.   Withdrawal. For qualifying construction industry employers the  definitions 
of complete withdrawal and partial withdrawal are modified: 

a)  A complete withdrawal only occurs when an employer ceases to 

have an obligation to contribute under the plan, and the employer 

either: 

 continues to perform work in the jurisdiction of the collective 

bargaining agreement of the type for which contributions were 

previously required, or  

 resumes such work within 5 years after the date on which the 

obligation to contribute under the plan ceases, and does not 
renew the obligation at the time of the resumption. 

 

 

 



III. EXEMPTIONS, LIMITATIONS AND  

SPECIAL ISSUES 
A.  The Building and Construction Industry “Exemption” 

1.   Withdrawal – Complete Withdrawal  

A qualifying employer who completely ceases business does not 

incur a withdrawal 

Ceasing only the work covered by the Union’s collective bargaining 

agreement may suffice.  However, shifting the work to other 

employees or subcontracting the work likely will result in an 

assessment from the pension fund, claiming the employer did not 
“cease” the work. 

 

 

 



2.  QUALIFYING FOR THE EXEMPTION  - The Company must meet 

these three requirements: 

a)   The pension plan must either primarily cover employees in the 

building and construction industry or must be amended to provide 
for this exception for employees in the building and construction 

industry.   

 

III.  EXEMPTIONS, LIMITATIONS AND SPECIAL ISSUES 
A.  The Building and Construction Industry “Exemption” 



QUALIFYING FOR THE EXEMPTION (CONTINUED) 

b)  The employer must have an obligation to contribute under 

the pension plan for work performed in the building and 

construction industry; and, 

c)  Substantially all of the employees for whom the employer 

has an obligation to contribute under the plan perform(ed) 

work in the building and construction industry.   

 

 

III.  EXEMPTIONS, LIMITATIONS AND SPECIAL ISSUES 
A.  The Building and Construction Industry “Exemption” 



 

3.  The phrase “building and construction industry” is not defined 

in ERISA, but courts generally require that employers establish 

that on-site work was a substantial part of both the 

employees’ work and of the employer’s business.   

a)   The Company must establish that “substantially all” of its covered 

employees work in the building and construction industry.  

  Courts have held that “substantially all” means 85% or more.     

b)  Keep in mind that the “employer” is the entire group of businesses 

under common control, not just the one company.    

 

 

 

 

III.  EXEMPTIONS, LIMITATIONS AND SPECIAL ISSUES 
A.  The Building and Construction Industry “Exemption” 



 The MPRA 

1.  The Multiemployer Pension Reform Act of 2014 was enacted 

in December 2014.  The MPRA made major changes to the 

law of multiemployer pension funds. 

2.   Permits the merger and partition of multiemployer plans 

a)  The Pension Benefit Guaranty Corporation’s (PBGC) may give 

financial and other assistance to facilitate the merger of 

multiemployer plans if in the best interest of at least one of the plans 

and not adverse to the beneficiaries of the other plan. 

IV.  LEGISLATIVE FIXES 
 



b)  Partition.  Upon application by a plan sponsor, the PBGC may order the 
partition of a multiemployer plan in critical and declining status if  

 the PBGC determines all reasonable measures have been taken to 
avoid insolvency (including the maximum benefit suspensions set forth 
elsewhere in the statute); 

 it reasonably expects partition of the plan will reduce the PBGC’s 
expected long-term loss with respect to the plan;  

 partition is necessary for the plan to remain solvent; and 

 the PBGC certifies to Congress that its abilities to meet existing 
financial assistance obligations to other plans will not be impaired by 
such partition. 

IV.  LEGISLATIVE FIXES 
  The MPRA (continued) 

 



 

3.   Allows the suspension or reduction of benefits prior to insolvency  if a 
pension fund is in critical and declining status it can amend or suspend 

benefits.   

a)   A plan is in critical and declining status if it is projected to become 

insolvent during the current plan year or any of the 14 succeeding 

plan years. 

b)   A “retiree representative” must be selected to advocate for the 

interests of the retired members of the plan in plans with 10,000 or 

more participants. 

IV.  LEGISLATIVE FIXES 
  The MPRA (continued) 

 



 

c)   Conditions for reductions or suspensions: 

 the plan actuary certifies the plan is projected to avoid insolvency, 

taking into account the proposed changes, and  

 the sponsor determines the plan is still projected to become 

insolvent unless benefits are reduced or suspended although all 

reasonable measures to avoid insolvency have been taken. 

IV.  LEGISLATIVE FIXES 
 The MPRA (continued) 

 



d) Approval of suspensions: 

 The plan sponsor must submit an application to the Secretary of the 

Treasury. 

 The Secretary of the Treasury, in consultation with the PBGC and 

Secretary of Labor shall approve the application upon finding the 

plan is eligible for the suspensions and has satisfied the criteria from 

the statute. 

 An application will be deemed approved unless within 225 days the 

Secretary of Treasury notifies the plan sponsor that it has failed to 

satisfy a particular criteria from the statute. 

IV.  LEGISLATIVE FIXES 
  The MPRA (continued) 

 



d) Approval of suspensions (continued) 

 No suspension of benefits can take effect prior to a vote of the 

participants of the plan, and the suspension shall take effect 

following the vote unless a majority of plan participants and 

beneficiaries vote to reject the suspension. 

 However, if the Secretary of the Treasury determines the plan is 

“systemically important”, the Secretary can permit the proposed 

benefits suspensions despite the rejection vote.  A plan is considered 

“systemically important” if the PBGC projects the present value of 

projected financial assistance payments exceeds 1 billion dollars if 

suspensions are not implemented.  

IV.  LEGISLATIVE FIXES 
  The MPRA (continued) 

 


