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In the Matter of the Arbitration)
                                ) FMCS Case No. 14-51220-8        
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                                ) Grievance of John W. Highland
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                                )
                                )
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                                )
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            Adam C. Doerr of same firm also on the brief

Mr. Harold Papen, Vice President of Human Resources and 
              Labor Relations

Mr. Rick Ringgenberg, Branch Manager                    
               

O P I N I O N    A N D    A W A R D

 Nature of the Case and the Issues

On August 27, 2013, Roberts Dairy, Inc. (“the Company”
or “the Employer”) presented a “Termination Letter” to John
Highland, an over-the-road truck driver, stating that it was
provided to him “concerning your behavior during a DOT random
drug test.”  The letter said that Mr. Highland’s actions
constituted Dishonesty in violation of Article 11, Discharge or
Suspension, Section 11.1 of the Master Dairy Agreement and that
“effective August 27, 2013 your employment with Hiland - Roberts
Dairy has been terminated.”

On August 29, 2013, the Union, by its business agent,
John W. Rosenthal, filed a grievance claiming that Mr. Highland
was “terminated unjustly.”  The parties were unable to resolve
the grievance at the local level, and it was submitted both to
the Joint State Committee and Joint Area Committee for hearing,
where the decision at each level was that the grievance was
deadlocked.  The Company thereafter moved the case to final and
binding arbitration.  Hearing was held on March 25, 2014, in Des
Moines, Iowa, before the undersigned impartial arbitrator
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selected by the parties to hear the grievance from a panel
provided by the Federal Mediation and Conciliation Service.  At
the hearing the parties stipulated the following issues for
determination by the arbitrator:

Was the grievant discharged for just cause?

If not, what is the appropriate remedy?

The parties filed post-hearing briefs with the arbitrator on May
14, 2014.

Applicable Contract Provisions

The following provision of the Master Dairy Agreement
in effect for the period May 1, 2009, to April 30, 2014, is
relied on by the Union and the Employer as here applicable:

ARTICLE 11 - Discharge or Suspension

Section 11.1

The Employer shall not discharge nor suspend any
employee without just cause, but in all respect to
discharge or suspension shall give at least one (1)
warning notice of the complaint against such Employee,
to the employee, in writing, and a copy of the same to
the Union except that no warning notice need be given
to an employee before he is discharged if the cause of
such discharge is dishonesty, or drunkenness or
drinking of intoxicating liquor on the job or being
under the influence of or in the possession of illegal
drugs, or the illegal use of dangerous drugs while on
duty, or recklessness resulting in serious accident
while on duty, or serious just cause. . . .

The Facts

Harold Papen, called as a witness by the Company,
testified as follows.  He is currently the Vice President of
Human Resources for the Company.  He was involved in the decision
to discharge Mr. Highland.  Mr. Highland was discharged for
dishonesty.  He carried synthetic or fake urine into a testing
site.  Nobody does this except with the intent to alter a test. 
The Company has previously discharged an employee for attempting
to cheat on a drug test.  It discharged a driver pulled for a
random drug test who had fake or synthetic urine strapped to his
leg.  

Mr. Papen identified a letter dated December 9, 2011,
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addressed to the employee involved which stated, “This letter is
to serve as written notice that your employment with Roberts
Dairy has been terminated effective December 9, 2011 for blatant
‘dishonesty’ as stated in the Master Dairy Agreement, Article 11,
Section 11.1.”  The letter was signed by the Company’s Human
Resources Manager at its Kansas City, Missouri, facility.  Mr.
Papen did not recall that a grievance was filed over the
discharge.  “We notified the union,” he stated, “told them the
circumstances.  It never proceeded beyond that.”

Mr. Papen testified that he has a master’s degree in
psychology and as part of his master’s work counseled soldiers at
the Fort Riley base regarding alcohol and drug use.  According to
a Bureau of Justice report, he stated, the recidivism rate for
drug abusers is very high, just under 70 percent in a three year
period.  He expressed concern for the safety of the general
public in exposing them to the danger of someone who uses drugs
driving a truck down the highway.  One of the deterrents to drug
use, Mr. Papen testified, is loss of a job.

Mr. Papen testified that he checked Mr. Highland’s
criminal record and found that there was a conviction for
marijuana use in 1996; and another “conviction in 2006 for
possession of meth.”  That was prior to Mr. Highland’s employment
with the Company, Mr. Papen stated, and Mr. Highland went through 
drug rehab at that time.

On cross-examination Mr. Papen testified as follows. 
Mr. Highland never responded dishonestly when he was asked about
his test.  At the lower level hearing Mr. Highland admitted to
his conduct.  In the prior case at the Kansas City facility once
the vial was found, the employee refused to take the test. 
Refusal to take a drug test is also grounds for termination.  To
Ms. Papen’s knowledge, Mr. Highland had not previously been
dishonest at work.  He does not know whether at the time of Mr.
Highland’s hire the Company was doing any kind of criminal
history check.  Mr. Papen conducted a criminal history check
regarding Mr. Highland during the investigation stage prior to
Mr. Highland’s discharge.  He checked his criminal history on the
Iowa court records.

Asked about the circumstances under which the fake
urine specimen was discovered with respect to the Kansas City
employee, Mr. Papen testified that he was called in for a random
Department of Transportation test, and the first sample that he
gave was outside of the acceptable temperature range.  He was
then required to take a test under direct observation, at which
time a vial of urine was discovered strapped to his thigh.

Maxine Hoffman, called as a witness by the Company,
gave testimony as follows.  She works for Concentra Medical
Center in Urbandale, Iowa.  She administers Department of
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Transportation drug and alcohol tests and also performs back
office duties.  An individual who is to be tested must bring a
government ID such as a driver’s license.  She asks the
individual what company they work for to make sure that she is
administering the test to the right person.  The necessary
paperwork is performed, and the individual is sent to the waiting
room to wait their turn to be tested.

The breath alcohol test is performed first.  Ms.
Hoffman was walking Mr. Highland down the hallway to the room
where his breath alcohol test was to be performed.  She handed
his driver’s license back to him and asked him if he had anything
in his mouth such as gum, candy, or tobacco that could alter the
results of his breath test.  He said that he did not, and put his
hand in his pocket with his driver’s license.  As he did so a
bottle of urine fell out of his pocket onto the floor.  It was a
white bottle, she testified, with a lid and a temperature gauge
on it that read from 90 to 100.  Ms. Hoffman explained that a
specimen must be in the temperature range of 90 to 100 degrees to
be acceptable.
 

Ms. Hoffman testified that Mr. Highland started to pick
up the bottle of urine, but she told him that it had to go into a
trash can.  Ms. Hoffman informed Mr. Highland that because he had
brought the urine specimen in the bottle he would have to provide
urine for the test under direct observation.  When there are
signs of tampering, Ms. Hoffman testified, it is her
responsibility make sure that the individual involved understands
that a male observer will be coming in to watch him urinate.  She
circled and read to Mr. Highland from a form, Ms. Hoffman stated.

The one-page form was introduced into evidence.  At the
top of the page is printed Regulated Collections–Unusual
Collection Form.  She checked the box next to the section on the 
form that is headed Specimen Temperature Out of Range and/or
Signs of Tampering.  She circled the part of the heading that
stated Signs of Tampering.  According to Ms. Hoffman’s testimony
she read to Mr. Highland what appeared on the form below the
heading that she circled.  It begins as follows: “I understand
that . . . the collector has reason to believe that I may have or
may attempt to alter my urine specimen.  I have been advised
that:”  There follows a description of how a direct observation
collection process is performed.  Ms. Hoffman signed the form and
dated it 8-21-13, which is the date that a urine specimen was
collected from Mr. Highland under direct observation.  Near the
top of the page is the statement, “As the collector, I have
explained the following criteria to the above stated donor.  The
donor should not be asked to sign this form.”

Ms. Hoffman wrote and signed the following statement
regarding the alcohol and drug test of Mr. Highland that was
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conducted on August 21, 2013:

On 8-21-13 @2:55 pm, I was walking the patient (John
Highland) down hallway to do breath alcohol testing,
when I handed him his drivers license and a white
bottle fell out of his pocket.  He went to grab it and
I told him it needed to go into the trash.  He made no
comment or fuss.  We proceeded with testing.

We went up to lab to do the urine drug testing, next. 
I informed the patient the bottle of urine is a sign of
tampering and we needed to do testing under direct
observation.  I called DER (Rick Rinngenberg [sic]) had
to leave message for him to return the call.  I
documented all this on the CCF and proceeded with
testing.  I did fill out the unusual collection form,
in which the patient was informed of what was happening
with the testing.  He was able to provide and testing
was completed and patient left.

At 3:15 pm on 8-21-13, I hadn’t heard from DER (Rick)
so I called him back.  I told him about the white
bottle of urine falling out of pocket and doing the
urine test under direct observation.

After patient left, I did go back to get bottle out of
the trash in the BAT room, to dispose of it correctly. 
At that time, white bottle with screw cap ie spicket
[sic, spigot?], temperature strip on it.  About size of
a glue bottle.

/s Max Hoffman

The “CCF” form mentioned in Ms. Hoffman’s statement is
the Federal Drug Testing Custody and Control Form.  It contains
the signatures of Ms. Hoffman and Mr. Highland, both of which are
dated 8/21/13.  In the space on the form for REMARKS, Ms. Hoffman
wrote the following: “Bottle of urine fell out of pocket - signs
of tampering, done under direct observe [not legible] observed. 
DER notified I left message to return call MH.”

According to the evidence, the day after Mr. Highland’s
alcohol/drug testing, the Employer asked him to come into the
Grimes, Iowa, branch office to provide a statement, but he
refused to give a statement.  On the date of Mr. Highland’s
discharge, Greg Wilkinson, Branch Manager at the Grimes facility,
prepared a memorandum in which he stated that on Tuesday, August
27  at 8 a.m. he called John Highland and asked him to come intoth

the office to tell his side of what happened at Concentra on
August 21  when he went for random DOT testing.  “John,” Mr.st

Wilkinson’s memorandum continued, “stated that he didn’t think he
should talk to me about it, he said he just wanted to see the



The arbitrator finds that the Grievant, John Highland, has been1

given adequate notice of the time, place, and purposes of the
present arbitration hearing.  In so finding the arbitrator takes
into consideration that a discharged grievant has the
responsibility to keep of record with his union his current
address and telephone number.  Mr. Highland did receive mail
notice of the JAC hearing (Tr. 23) and therefore should have been
aware that, if he did not prevail at that hearing, his
arbitration hearing would likely follow very soon.  The Union
fulfilled its responsibility of providing him notice of the
hearing by sending him at his address of record a letter on March
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results of the test.”

The transcript of the Joint Area Committee grievance
meeting was introduced into evidence.  Mr. Highland did not
appear at that meeting.  When the chairman of the meeting asked
if Mr. Highland was present at the meeting, Local Union Business
Agent Rosenthal stated that he was not; that he had been duly
notified by certified mail, but had another job and could not
afford to get the day off to attend the meeting.  Mr. Rosenthal
stated that Mr. Highland had already taken one day off to attend
the Joint State Committee grievance meeting.

In its closing argument at the Joint Area Committee
grievance meeting, the Union stated that Mr. Highland claimed
that he was trying to throw out the substitute urine sample he
had with him before he even got to the breathalyzer test room. 
According to the Union’s presentation, Mr. Highland disputed that
the container with the urine specimen fell out of his pocket. 
The Union stated that Mr. Highland claimed at the Joint State
Committee hearing that on his wedding night a couple of weeks
prior to his drug test he was drunk, and that he and his wife
smoked a little bit of pot.  The Union added that Mr. Highland
“was probably leery that this may show up and most people have
always heard that marijuana stays in your system for 30 days, so
he was probably concerned about that.”

The Grievant, Mr. Highland, did not testify and did not
appear at the arbitration hearing.  The arbitrator asked the
parties whether Mr. Highland was given notice of the hearing and,
if so, what was the method of notice.  Mr. John Rosenthal, the
Local Union business agent, stated that a letter was sent to Mr.
Highland by certified mail notifying him of the hearing and that
four different telephone numbers that the Union had for him were
called, but the Union was unable to contact him.  No return slip
was received for the certified letter.  The letter was sent on
March 6, 2014, to the address the Union had of record for Mr.
Highland in Carlisle, Iowa.  It was the same address that the
Union used in sending Mr. Highland notice of the Joint Area
Committee grievance hearing, and he accepted that letter.1



6, 2014, containing such notice and by attempting to reach him by
telephone through the four telephone numbers it had of record for
him.   
 

7

The Employer’s Position

The Company takes the position that Mr. Highland was
discharged for just cause.  Article 11, Section 11.1, the Company
argues, allows the Company to discharge an employee for a first
offense of dishonesty, and Mr. Highland’s conduct was dishonest
“when he smuggled a vial of urine into the drug testing center in
an attempt to cheat on a random drug test.”  The Company notes
that Mr. Highland was employed by it as an over-the-road truck
driver subject to the federal Department of Transportation
regulations, which include random drug testing to protect the
public from the dangers of truck drivers driving under the
influence of illegal drugs.  Honesty with respect to the drug
testing process, the Company asserts, can be a matter of life and
death.  When the contractual penalty for a particular offense is
expressly prescribed, the Company argues, the arbitrator is
without authority to reduce the penalty.  That situation is
present here, the Company contends, since by bringing a vial of
urine into the drug testing center in an attempt to cheat on a
random drug test, Mr. Highland acted dishonestly and was
therefore discharged for just cause. 

The Company argues that theft is not the only act of
dishonesty and that acting with an intent to deceive is also
dishonest.  Mr. Highland’s attempt to use someone else’s urine to
foil a drug test, the Company maintains, was an act of deception
and warranted discharge under the terms of the Agreement.  The
Company likens Mr. Highland’s actions to those of someone guilty
of attempted forgery, of attempt to receive stolen property, or
of submitting a false receipt to receive reimbursement for the
claimed purchase of work paraphernalia in that the employee
intends to defraud his employer and for which discharge is an
appropriate penalty.  The Company asserts that it is not
contested that Mr. Highland’s conduct was premeditated and that
he intended to cheat on the drug test because he was concerned
about failing it.  Carrying fake urine into a testing site, the
Company insists, is dishonesty.   

Mr. Highland, the Company argues, should not be excused
because he admitted to his dishonest conduct after he was caught.
An employee, the Company asserts, cannot avoid the  consequences
of his dishonesty by “coming clean” only after having been caught
in the dishonest act.  Additional evidence of Mr. Highland’s
guilt, the Company argues, is found in his refusal to give a
statement to the Company when asked to do so and in his failure
to attend the arbitration hearing.  
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The fact that Mr. Highland passed the drug test, the
Company contends, does not change the fact that he was dishonest.
It is in Mr. Highland’s own interest that his discharge be
upheld, the Company argues, since loss of a job is one of the
recognized causes for a drug abuser to finally give up the habit. 
The Company also notes that it has previously discharged an
employee who attempted to substitute another person’s urine
sample for his own and that it has never refrained from
discharging an employee who attempted to falsify a urine sample.

The Union’s Position

It is the position of the Union that the Company has
the burden of proof that there was just cause to discharge Mr.
Highland.  Because the ground for discharge in this case was
dishonesty, which involves an element of moral turpitude or
criminal intent, the Union argues, a heightened standard of proof
pertains, namely, proof beyond a reasonable doubt.  This standard
is appropriate, the Union contends, because a discharge based
upon a moral turpitude charge could very well render a grievant
unemployable in the future.  In the present case, the Union
argues, the Company cannot show that Mr. Highland did not attempt
to dispose of the urine prior to the test and especially cannot
show that his admittedly foolish action in carrying a urine
sample on his person was so blatant and hurtful as to merit so
severe a penalty as immediate discharge. 

Mr. Highland’s admitted act of possessing replacement
urine, the Union contends, was not just cause to discharge him. 
The Union argues that his act of carrying urine into a testing
site for fear of testing positive was “stupid and punishable” but
was not the kind of violation that requires immediate discharge. 
The Union asserts that the Company apparently recognized this 
but nevertheless sought to teach Mr. Highland a lesson “to nudge
him onto a better life path.”

The Union asserts that at the arbitration hearing the
Company raised the issue of Mr. Highland’s marijuana use almost
twenty years ago and a 2006 drug-related conviction.  Nowhere in
the Employer’s disciplinary notice, the Union argues, is drug use
at all mentioned.  The Union quotes the rule that a discharge
“must stand or fall upon the reason given at the time of
discharge” and contends that there is therefore no reason to
raise the matter at this time except as an attempt to cloud the
real issues here: alleged dishonesty and the propriety of
penalty.  The Company’s resort to this evidence, the Union
argues, reveals that it did not need to terminate Mr. Highland,
but rather believed that a dose of paternalism might do him well.

The Union notes the testimony of Mr. Papen, a former
drug counselor, that loss of a job is one way to motivate a



9

person to stop using drugs.  It asserts that Mr. Papen made this
same irrelevant argument at the lower level hearing, and stated
that a fear of drug use “recidivism” justified termination.  This
is not a proper concern of the Employer, the Union argues, and
was not listed on the termination letter.  It is no wonder, the
Union contends, that the lower level hearing panels deadlocked
the grievance.  The eliciting by the Company of testimony that
discharge can be a motivating factor to help cure a drug problem,
where there is no evidence that a drug problem even exists, the
Union contends, reveals the weakness of the Company’s
justifications for its discharge action.  In fact, the Union
asserts, “these claims show that the Employer was not concerned
that Highland was an unemployable liar, but rather that it sought
to nudge Highland away from future drug use.”

The Union acknowledges that under the Master Dairy
Agreement discharge is an appropriate penalty “for certain
instances of dishonesty,” but argues that it “is not the
automatic result for any minor instance of holding back the
truth.”  The fact that the Master Dairy Agreement mentions
dishonesty in the same line as on-the-job drunkenness and drug
use, the Union contends, means that the parties intended to
punish only severe dishonesty and not the kind of conduct that
Mr. Highland exhibited in this case.
 

The degree of alleged dishonesty in this case, the
Union argues, did not rise to the level of dishonesty that the
parties intended to be grounds for peremptory discharge pursuant
to Section 11.1 of the Agreement.  This is shown, the Union
maintains, by the fact that “[t]here was no theft here, no
misappropriation, no criminal charges.”  Instead, according to
the Union, “what occurred is that a recently married man became
frightened for his job and looked for a way out; however, he
never had an opportunity to ‘use’ his solution.”  No dishonest
act even occurred, the Union argues, because Mr. Highland
attempted to dispose of the urine before he was tested.  The
Company did not prove otherwise, the Union contends, and Mr.
Highland admitted to everything Ms. Hoffman testified to,
“evidencing the fact that he is not an unemployable liar, but
rather a man who had a momentary failure, no drugs in his system,
and is otherwise a good employee fully licensed and prepared to
return to work.” 

The Company’s example of a past employee termination is
not analogous, the Union argues, for a number of reasons: (1) the
other employee was observed attempting to pour urine that was
strapped to his thigh into a specimen cup; (2) the other employee 
refused to take the direct observation test after his concealed
urine was discovered, and refusal to take a test is grounds for
discharge; (3) there is no evidence that a grievance was filed
and the employee was a member of a separate bargaining unit under
the Master Dairy Agreement with another addendum that may have
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different discharge and drug screening provisions; and (4) the
Company’s termination letter for the other employee stated that
his act was “blatant dishonesty” whereas there is no such
adjective as “blatant” on Mr. Highland’s termination letter.  The
prior case, the Union contends, shows only that flagrant,
premeditated, and actually committed acts of dishonesty fall
under the Master Dairy Agreement’s Article 11.  Mr. Highland’s
conduct, however, the Union argues, is nowhere close to the prior
example. 

Even if there was a basis for discipline, the Union
contends, discharge was far too harsh a penalty.  As an integral
part of the arbitrator’s authority to determine whether there was
just cause for discharge, the Union asserts, is the power to
modify discipline.  It is axiomatic, the Union argues, that the
degree of penalty should be proportionate to the seriousness of
the offense.  The Union notes that if Mr. Highland had tested
positive, the harshest penalty he would have been subject to was
enrollment in a rehab program under Article 25, Section 25.1, 3
of the Agreement.  The Union suggests that even though the
results of Mr. Highland’s drug test were negative, a possible
remedy in this case would be to require Mr. Highland to
participate in a rehabilitation program to alleviate the
Company’s concern about his alleged drug use.  The Union urges
that if there is proper cause for a lesser penalty than
discharge, the arbitrator has the authority an appropriate
remedial measure. 
 

The Union notes that at the Joint Area Committee
hearing the Company stated that it was perplexed why someone
would carry clear urine with him where the penalty for testing
positive was the requirement to enter into a rehab program.  The
Union notes that the Company’s answer was that the employee may
have been using drugs on such a frequent basis that he could not
afford to be tested positive.  The Union replies that, in fact,
Mr. Highland indeed tested negative for any and all drugs and
that in carrying a clean urine sample with him he was “foolish at
a surprising level.”

The Union argues that there is no indication, and the
Company has no knowledge, that Mr. Highland has ever before or
since been dishonest.  Mr. Highland, the Union asserts, was
honest about his testing site stupidity, and has no prior
discipline for dishonesty of any level.  Further, the Union
contends, there is no evidence that the Company incurred any
loss.  This is not a case of theft, misappropriation, or criminal
conduct, the Union asserts, or an attempt for financial gain or
profit at the Company’s expense.  This was no more, the Union
maintains, than an attempt to avoid embarrassment and further
trouble.  
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The Union urges that there is a responsibility in the
arbitration process, as an important aspect of the concept of
just cause, to determine whether the "punishment fits the crime." 
Mr. Highland did a foolish thing, the Union asserts, but he took
the direct observation test, passed, and remains an eligible DOT
driver ready to return to work, lesson learned.  The Company’s
discharge of Mr. Highland was not for just cause, the Union
argues, and the arbitrator should sustain the grievance and order
that he be reinstated with a lesser penalty. 

Analysis and Conclusions

Article 11, Discharge or Suspension, Section 11.1
states that the Employer “shall not discharge or suspend any
employee without just cause” and that with respect to discharge
or suspension shall give at least one warning notice of the
complaint against the employee in writing “except that no warning
notice need be given to an employee before he is discharged if
the cause of such discharge is dishonesty, or drunkenness or
drinking of intoxicating liquor on the job or being under the
influence of or in the possession of illegal drugs, or the
illegal use of dangerous drugs while on duty, or recklessness
resulting in serious accident while on duty, or serious just
cause. . . .”

There seems to be some dispute between the parties what
the word “dishonesty” means.  The New Oxford American Dictionary
(2001) defines the term “dishonesty” as follows:

n. deceitfulness shown in someone’s character or
behavior: the dismissal of thirty civil servants for
dishonesty and misconduct. 

P a fraudulent or deceitful act.

The related word “dishonest” is defined in the same dictionary as
follows:

adj. behaving or prone to behave in an untrustworthy or
fraudulent way: he was a dishonest hypocrite prepared
to exploit his family.

P intended to mislead or cheat: he gave the editor a    
 dishonest account of events.   

The definitions given to “deceit,” “deceitful,” and “deceive” in
that dictionary respectively are:

n. the action or practice of deceiving someone by
concealing or misrepresenting the truth: a web of
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deceit. 

P a dishonest act or statement. P deceitful disposition 
  or character: I can’t stand your treachery and      
deceit.

adj. (of a person) deceiving or misleading others,
typically on a habitual basis.

P intended to deceive or mislead: such an act would   
have been deceitful and irresponsible.

v. [trans.] (of a person) cause (someone) to believe
something that is not true, typically in order to gain
some personal advantage: I didn’t intend to deceive
people into thinking it was French champagne. 

* * *

Based on these definitions, which the arbitrator
believes accurately define the foregoing terms in accordance with
everyday American English usage, it must be found that Mr.
Highland acted dishonestly when he took a small container of
urine into the testing site with him.  Thus his action was
dishonest and deceitful in that it was intended to mislead the
collector to believe that the specimen he provided was a fresh
specimen discharged from his body at the collection site.  It was
also dishonest and deceitful in that it was intended to mislead
the Company into believing that the results of the test reflected
the condition of urine passed by him at the testing site on that
day.               

The Union argues that the Company cannot show that Mr.
Highland did not attempt to dispose of the urine prior to the
test.  The arbitrator would agree that if Mr. Highland had
voluntarily attempted to dispose of the urine sample in his
pocket before it was discovered by the Concentra employee, that
would have shown that he had reconsidered his original intention
to be dishonest, and there would have been no valid grounds for
disciplining him.  Ms. Hoffman, the Concentra employee,
testified, however, that the bottle of urine fell out of Mr.
Highland’s pocket as he was reaching into his pocket after she
returned his driver’s license to him.

In her written statement of the incident, introduced
into evidence as a joint exhibit, Ms. Hoffman wrote, “I informed
the patient the bottle or urine is a sign of tampering and we
needed to do testing under direct observation.”  When asked at
the arbitration hearing whether Mr. Highland offered any
explanation for having the urine, she testified, “He didn’t say a
word.  Not a word.  Didn’t say anything to me about it.”  (Tr.
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30).  Under the heading Admissions by Conduct: (b) Silence.,
McCormick’s Handbook of the Law of Evidence (Edward W. Cleary,
General Editor, Second Edition, 1972) §270 pp. 65`-652 states:

If a statement is made by another person in the
presence of a party to the action, containing
assertions of facts which, if untrue, the party would
under all the circumstances naturally be expected to
deny, his failure to speak has traditionally been
receivable against him as an admission. . . .  

If Mr. Highland intended to dispose of the bottle of
urine, or the contents of the bottle, before the bottle fell onto
the floor, he would be expected to inform Ms. Hoffman of that
fact when she informed him that the bottle of urine was a sign of
tampering and that he needed to be tested under direct
observation.  He had to have known that he was in serious trouble
regarding his job when he was told that his conduct constituted
tampering and that he would have to provide a specimen under
direct observation.  Yet he said nothing to Ms. Hoffman about
intending to dispose of the sample he had brought into the site
with him.  Although twice asked by the Company to give his side
of the story before final disciplinary action was taken in the
case, he refused to do so.  He did not appear at either the
arbitration hearing or at the Joint Action Committee hearing
although he knew that he was accused of dishonesty and that his
job was on the line.  The totality of the evidence, in the
arbitrator’s opinion, establishes that Mr. Highland brought a
bottle of urine into the test site with the intention of using it
as his specimen in violation of the U.S. Department of
Transportation regulations applicable to drug testing of truck
drivers and that he made no attempt to dispose of the bottle or
its contents before the bottle fell out of his pocket.  

The arbitrator credits the undisputed testimony of Ms.
Hoffman that the bottle of urine fell out of Mr. Highland’s
pocket.  There is no credible evidence in the record that Mr.
Highland attempted to dispose of the urine at the time that the
bottle fell on the floor.  The Union stated at the Joint Area
Committee hearing, “He [Mr. Highland] is claiming that he was
reaching in to throw it out, okay and missed the garbage can.” 
If that were the case, it would be expected that he would have
told this to Ms. Hoffman, but he did not.  In addition, Ms.
Hoffman would have been able to tell the difference between Mr.
Highland’s effort to dispose of the bottle in the trash can and
its falling out of his pocket onto the floor.  

Ms. Hoffman was a disinterested witness and had no
reason to testify other than truthfully.  She testified
positively that the bottle of urine fell out of his pocket as Mr.
Highland was reaching into his pocket after she gave his driver’s
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license back to him.  When asked if Mr. Highland offered any
explanation for having the urine, Ms. Hoffman testified, “He
didn’t say a word.  Not a word.”  That is not the behavior of
someone who has attempted to throw out the bottle of urine, but
missed the trash can.  Nor did Mr. Highland object when Ms.
Hoffman told Mr. Highland that his having the bottle of urine
indicated tampering.  The arbitrator finds that the evidence
establishes that Mr. Highland brought urine with him in a bottle
to the testing facility with the intention, in violation of U.S.
Department of Transportation regulations, of giving that urine to
the collector from Concentra as his urine specimen; that the
bottle fell out of his pocket when he was attempting to return
his driver’s license to his pocket; and that he made no attempt
to dispose of the urine before it was discovered by the Concentra
employee.

The Union further argues that the Company cannot show
that Mr. Highland’s admittedly foolish action in carrying a urine
sample on his person was so blatant and hurtful as to merit so
severe a penalty as immediate discharge.  Section 11.1 does not
speak of “blatant and hurtful” conduct.  It is therefore not a
standard by which to judge the Grievant’s conduct in this case.

The Union argues, however, that the Master Dairy
Agreement mentions dishonesty in the same line as on-the-job
drunkenness and drug use, and this means that the parties
intended to punish only severe dishonesty and not the kind of
conduct that Mr. Highland exhibited in this case.  The arbitrator
believes that it is fair to argue that the context in which the
word “dishonesty” is used should be taken into consideration in
judging whether the parties intended it to apply in particular
circumstances.  In this respect it is important to note that in
addition to the offenses listed in the Union’s brief, Section
11.1 also lists “serious just cause” as among the reasons
justifying discharge without prior warning notice.  The
arbitrator is satisfied that attempting to pass off a fraudulent
urine specimen as one’s own in a U.S. Department of
Transportation drug test would qualify as dishonesty rising to
the level of “serious just cause” within the meaning of that
phrase in Section 11.1 of the Agreement.

The main purpose of unannounced (often referred to as
“random”) drug testing for truck drivers is for the safety of
everyone around, the employee himself and the public.  The use of
a fraudulent specimen means that someone under the influence of
an illegal drug can continue to operate a vehicle on public roads
in an impaired state although subjected to U.S. Department of
Transportation testing, thereby improperly subjecting the public
and himself to serious harm because an impaired driver is more
likely to become involved in an accident than a driver who is not
impaired.  Unannounced drug testing is also a deterrent to the
use of illegal drugs for fear of being caught and losing one’s
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job.  The use of a fraudulent sample neutralizes the deterrent
effect of the testing program.  

A third reason for having an unannounced drug testing
program is to reduce the employer’s exposure to liability as the
result of having its vehicles driven by drug-impaired persons. 
The use of fraudulent specimens can prevent the detection of
impaired drivers and thereby increase the employer’s exposure to
liability as a result of its drivers and vehicles becoming
involved in accidents.  For these reasons the use of a fraudulent
specimen in a drug test is a serious act of dishonesty and just
cause for discharge under Section 11.1 of the parties’ collective
bargaining agreement.

Nor is the seriousness of the offense lessened because
the employee involved was caught in his attempt to tamper with
the specimen, submitted to testing under observation, and tested
negative for drugs.  The fact that the employee was prepared to
provide a fraudulent specimen and presumably would have done so
if his fraudulent specimen had not been discovered means that the
employee did not know whether or not he would test negative or
positive for drugs.  He was prepared not only to continue driving
his vehicle even if there was an illegal drug in his system but
to evade being caught.  In the arbitrator’s opinion this was a
seriously dishonest act that justified immediate discharge under
the terms of Section 11.1 of the Agreement.  

The Union argues that the Company recognized that
carrying urine into a testing site is not the kind of violation
that requires immediate discharge, but that it sought to teach
Mr. Highland a lesson “to nudge him onto a better life path.” 
The Union contends that the Company’s references to Mr.
Highland’s brushes with the criminal law because of his drug use
in 1996 and 2006 were to cloud the real issues of dishonesty and
the propriety of the penalty.  Further the Union asserts that the
Company’s references to past drug use by Mr. Highland show that
it did not need to terminate his employment “but rather believed
that a dose of paternalism might do him well.”

At the Joint Area Committee hearing Mr. Papen stated
that Mr. Highland “has a 17 year history of drug use” and that
“[t]o put somebody in a position that endangers public safety, I
think is a core issue to this case and something the panel needs
to know when ruling on this.”  (Tr. 8, JAC hearing).  Plainly the
Company raised the issue of Mr. Highland’s past use of drugs not
for paternalistic reasons or to help him change his way of life
but to impress upon the Committee that it believed that retaining
him in its employ posed a risk to the safety of the public.  

The Union argues that the eliciting by the Company of
testimony that discharge can be a motivating factor to help cure
a drug problem, where there is no evidence that a drug problem
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even exists, reveals the weakness of the Company’s justifications
for its discharge action.  If there were no other evidence in
support of the Company’s case than Mr. Papen’s testimony that
loss of a job can motivate a person to stop using drugs, the
Company’s case indeed would be weak.  There is, however, the
other evidence discussed above.  The motivational evidence,
moreover, likely was elicited not as evidence that Mr. Highland
was discharged in order to help him overcome a drug problem but
in an effort to dissuade the arbitrator from ruling based on what
the Company considered to be a misguided belief that
reinstatement would be in the Grievant’s best interests.   

The Union’s statement that no drug problem exists is
problematic.  The Grievant’s two past convictions in 1996 and
2006 for drug offenses involving two different drugs, together
with the fact that on the present occasion he was carrying a
fraudulent urine specimen, at least raise the question of whether
his drug use may be more frequent than he indicated. 

Before the Joint Area Committee the Union argued that
it was not illegal for Mr. Highland to have a container of urine
in his pocket, but that only if he used the urine for his test
would it be illegal.  The Union contended that it was no
different than if someone picked up a watch off the counter in a
store, placed it in his pocket for an hour and walked around the
store, but then decided not to take the watch and, instead, put
it back on the counter.  All of us, the Union asserted, have
thought about doing something and then used common sense and
decided not to.  “That’s basically what happened to Mr.
Highland,” the Union maintained.

The Union’s hypothetical is not analogous to the
present situation.  In the hypothetical example, the individual
did not bring anything into the store with him, or take anything
out, that he was not supposed to.  He merely picked up something
from the counter which he later returned to the counter.  Mr.
Highland brought a bottle of urine into the testing facility,
which he was not supposed to do.  That is clear from the federal
regulations governing Department of Transportation drug and
alcohol testing. 

49 CFR Part 40 (Drug & Alcohol Regulations) provides in
relevant part as follows:

Title 49: Transportation
Part 40 - Procedures for Transportation Work Place Drug

                    and Alcohol Testing Programs

* * *

§40.63 What steps does the collector take in the
collection process before the employee provides a urine
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specimen?

As the collector, you must take the following
steps before the employee provides the urine specimen:

* * *

(e) You must pay careful attention to the employee
during the entire collection process to note any
conduct that clearly indicates an attempt to tamper
with a specimen (e.g., substitute urine in plain view
or an attempt to bring into the collection site an
adulterant or urine substitute).  If you detect such
conduct, you must require that a collection take place
immediately under direct observation (see §40.67) and
complete Step 2 by noting the conduct in the “Remarks”
line of the CCF and the fact that the collection was
observed by checking the “Observed” box.  You must
also, as soon as possible, inform the DER and
collection site supervisor that a collection took place
under direct observation and the reason for doing so.

* * *

§40.67 When and how is a directly observed collection   
     conducted?

* * *
(c) As a collector, you must immediately conduct a

collection under direct observation if:

(1) You are directed by the DER to do so (see
paragraphs (a) and (b) of this section); or

(2) You observed materials brought to the
collection site or the employee’s conduct clearly
indicates an attempt to tamper with a specimen (see
§§40.61(f)(5)(i) and 40.63(e); or

(3) The temperature on the original specimen was
out of range (see §40.65(b)(5); or

(4) The original specimen appeared to have been
tampered with (see §40.65(c)(1).

* * *  

The quoted DOT regulations clearly treat bringing a
substitute urine specimen into the collection site as an attempt
to tamper with a specimen.  Thus §40.63(e) expressly states that
bringing substitute urine into the collection site “indicates an
attempt to tamper with a specimen”.  §40.67(c)(2) equates
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bringing materials to the collection site with “conduct” that
“clearly indicates an attempt to tamper with a specimen.” 
Attempting to tamper with a specimen is a dishonest act. 

At the Joint Area Committee hearing the Union also
argued that “they weren’t even to the testing room is when this
bottle came out of his pocket.”  (Tr. 16, Joint Area Committee
hearing).  The Union is correct that the substitute specimen was
discovered not in the collection room for the urine specimen but
as Mr. Highland was being taken for his breath alcohol test,
which, as in this case, normally is performed before the drug
test.  §40.67(c)(2), however, plainly provides that a collection
must be performed under direct observation if “the employee’s
conduct clearly indicates an attempt to tamper with a specimen. .
. .”  Such conduct is not limited to the collection room.  In the
present case, Ms. Hoffman, who was the collector for Mr.
Highland’s drug test, saw the bottle of urine fall out of Mr.
Highland’s pocket before he entered the collection room.  In the
arbitrator’s opinion this clearly indicated an attempt to falsify
his specimen and was a sufficient basis for her to conclude that
this was an attempt to tamper with a specimen on Mr. Highland’s
part.     

The arbitrator finds that where, as in the present
case, Mr. Highland, when ordered to report for an unannounced
drug and alcohol test, brought a substitute urine specimen into
the Concentra alcohol and drug testing facility; the substitute
specimen accidentally fell out of his pocket; he was told by the
Concentra employee that the substitute bottle of urine was a sign
of tampering as a result of which he would have to be tested
under direct observation; and he did not claim that he intended
to dispose of the specimen or otherwise protest his innocense,
the Company was entitled to conclude that his conduct constituted
an attempt to tamper with the specimen that he was required to
provide as part of his drug testing.  The arbitrator further
finds that this was a serious act of dishonesty that provided
just cause for his discharge pursuant to Section 11.1 of
Agreement.  The grievance will be denied.

A W A R D  

The grievant, John Highland, was discharged for
just cause.  The grievance is denied.

Respectfully submitted,

Sinclair Kossoff
Arbitrator

Chicago, Illinois
June 16, 2014
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