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INTRODUCTION 

 

This matter was brought to arbitration pursuant to the terms of the Collective Bargaining 

Agreement (hereinafter “CBA” or “Contract”), effective August 1, 2014 through July 31, 2017 

between Prairie Farms Dairy Company (hereinafter, the “Employer”) and the Retail, Wholesale 

and Department Store Union (RWDSU) (hereinafter, the “Union”).  A formal hearing was 

conducted on Friday, December 18, 2015, at the Offices of Prairie Farms Dairy Company, in 

Fort Wayne, Indiana.   

Each party was given ample opportunity to support its position with opening statements; 

examination and cross-examination of witnesses; the presentation of evidence and exhibits; and 

closing arguments.  The Union presented two witnesses.  The Employer presented one witness.  

A total of thirteen (13) exhibits were entered into the record at the hearing.  A formal transcript 

was made of the proceedings, by Retro Reporting Service, Inc., which was made available to the 

arbitrator and the parties on December 31, 2015. 

The parties post-hearing briefs were due to the arbitrator and were received by electronic 

mail on or before February 5, 2016.  The Arbitration Decision & Award, based on the case as 

presented, follow: 

 

RELEVANT FACTS 
 

Sometime in March-April 2015 Lead Person Joe Windsor retired.  The Lead Person 

position that Mr. Windsor had held included Half-Gallon Filler and Baggie Dispenser Machine 

operations. The current contract allowed the Employer to appoint a person to fill the Lead Person 

position.  The Employer appointed a Union member to the vacant Lead Person position.   

The Union requested that the Employer bid the Half-Gallon Filler position.  The 

Employer informed the Union that it would not bid the position and instead on April 27, 2015 

posted a new position, which included a modified version of the position from which the former 

employee had retired.  The Employer used its contractual authority and changed the work days 

and work hours before it posted the position for bidding.   

The Union did not recognize the newly posted position as having replaced the one it 

sought to have posted for bidding and filled a grievance requesting the Employer post the 

position.  The Union also grieved what it saw as the Employer bypassing the contract and 

appointing the bid job work to the newly appointed Lead Person.  The parties were unable to 

resolve the issue in the grievance procedure.  The Union filed for arbitration.     

 

RELEVANT CONTRACT PROVISIONS 

***** 

ARTICLE IV 

GRIEVANCE PROCEDURE 

***** 

STEP 4:  IF THE GRIEVANCE IS NOT SETTLED SATISFACTORILY …EITHER 

PARTY MAY…SUBMIT THE MATTER TO ARBITRATION...THE ARBITRATOR’S 

AUTHORITY SHALL BE LIMITED TO DETERMINING THE MEANING AND 

APPLICATION OF THE TERMS OR PROVISIONS OF THIS AGREEMENT, AND THE 
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ARBITRATOR SHALL NOT HAVE THE JURISDICTION TO ADD TO, SUBSTITUTE FOR, 

SUBTRACT FROM, MODIFY OR OTHERWISE CHANGE THE PROVISIONS OF THIS 

AGREEMENT.  BOTH PARTIES SHALL BE GIVEN AN OPPORTUNITY TO PRESENT 

WITNESSES AND OFFER TESTIMONY BEFORE THE ARBITRATOR. 

***** 

4.5. THE DECISION OF THE ARBITRATOR SHALL BE FINAL AND BINDING 

UPON THE PARTIES TO THIS AGREEMENT AND UPON THE EMPLOYEES, AND 

SHALL BE COMPLIED WITH IN SEVEN (7) CALENDAR DAYS AFTER THE DECISION 

IS RENDERED… 

***** 

4.6. THE COMPANY AND THE UNION SHALL SHARE EQUALLY THE FEES 

AND THE EXPENSES OF THE ARBITRATOR 

***** 

ARTICLE V 

WAGE RATES AND JOB CLASSIFICATIONS 

***** 

RATE SCHEDULE 

 8/1/14 8/1/15 8/1/16 

***** 

LEAD PERSON – PLANT   18.98   18.98   18.98 
 

LEAD PERSON 

 MACHINIST MECHANIC   20.10   20.10   20.40 
 

CLASS AAA   18.70   18.70   19.00 
 

CLASS AA   18.40   18.40   18.70 
 

CLASS A   18.10   18.10   18.40 

***** 

CLASSIFICATIONS 

 

CLASS AAA: SWING PERSON – PLANT 
 

CLASS AA: RAW MILK RECEIVER, MIX MAKER, CHEESEMAKER, 

PASTEURIZER, BLOW MOLD OPERATOR 
 

CLASS A: FLUID PRODUCTS FILLER OPERATOR, CULTURED PRODUCTS 

FILLER OPERATOR, YARD PERSON, HEAD CHECKER-COOLER, 

FILLER RELIEF OPERATOR, WAREHOUSE YARD PERSON, 

BREAK RELIEF, SPECIAL DELIVERY PERSON 

***** 

THE POSITION OF LEADPERSON WILL BE APPOINTED.  
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HOURS OF WORK AND DAYS OFF ARE SUBJECT TO CHANGE. THE WEEKLY 

TWELVE (12) HOUR LIMIT FOR MANDATED OVERTIME DOES NOT APPLY TO 

EMPLOYEES OCCUPYING THESE POSITIONS. 

***** 

ARTICLE IX  SENIORITY 

9.1. THE PURPOSE OF SENIORITY IS TO PROVIDE A DECLARED POLICY OF 

RIGHT OF PREFERENCE AFFECTING EMPLOYEES’ RIGHTS OR PRIVILEGES AS 

PROVIDED IN THIS AGREEMENT, MEASURED BY CONTINUOUS LENGTH OF 

SERVICE WITH THE COMPANY.  SENIORITY RIGHTS AMONG EMPLOYEES SHALL 

PREVAIL AT ALL TIMES, SUBJECT TO THE PROVISIONS OF THIS AGREEMENT.  

***** 

9.6. IF A VACANCY OCCURS IN ANY JOB, NO NEW EMPLOYEE SHALL BE 

HIRED TO FILL SUCH VACANCY UNTIL EMPLOYEES THEN WORKING FOR THE 

COMPANY AND EMPLOYEES LAID-OFF HAVE FIRST BEEN GIVEN THE CHANCE TO 

FILL SUCH VACANCY. IN CASE OF SUCH VACANCY, THE FOLLOWING 

PROCEDURES SHALL BE FOLLOWED:  

ALL POSTINGS OF JOB VACANCIES SHALL CONSIST OF: 

A. HOURLY RATE 

B. JOB CLASSIFICATION 

C. STARTING TIMES, ONLY 

D. DAYS OF WORK 

***** 

IF DAYS OF WORK CHANGE OR HOURS OF WORK CHANGE MORE THAN 

TWO (2) HOURS, THE JOB WILL BE REBID. THE AFFECTED EMPLOYEE SHALL 

EXERCISE THEIR [SIC] BUMP RIGHTS WITHIN SEVENTY-TWO (72) HOURS.  

***** 

ARTICLE XII 

Functions of Management 

 

12.2. WITHOUT LIMITING THE FOREGOING, THE COMPANY, TO THE EXTENT 

NOT SPECIFICALLY ABRIDGED, DELEGATED OR MODIFIED BY THIS AGREEMENT, 

EXPRESSLY RESERVES THE RIGHT…TO ESTABLISH AND CHANGE…WORK 

SCHEDULES AND ASSIGNMENTS… 

***** 
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ISSUES PRESENTED
1
 

DID THE EMPLOYER VIOLATE THE COLLECTIVE BARGAINING AGREEMENT 

WHEN IT DID NOT POST A HALF GALLON FILLER JOB AFTER THE 

INCUMBENT EMPLOYEE RETIRED?  

DID THE EMPLOYER VIOLATE THE COLLECTIVE BARGAINING AGREEMENT 
WHEN IT APPOINTED A JOB CLASSIFICATION POSITION TO A LEAD PERSON 

THAT THE UNION CONTENDS WAS SUBJECT TO THE BIDDING PROCESS? 

PRELIMINARY MATTERS 

Before I begin the Discussion in this case, I must note several requests the parties place 

on me.  There are two issues at work in this case.  In the first issue the Union is concerned about 

the Employer not bidding a position that it claims is subject to the contractual bidding process.  

The Employer maintains that the issue is whether it violated the CBA by not bidding a Half-

Gallon Filler job after an employee retired.  The second issue introduced by the Union contends 

that the Employer violated the contract when it appointed a Lead Person to fill a classification 

vacancy that is subject to the bidding language in Article IX, Seniority, Section 9.6.  The Union 

is adamant that the Employer cannot give bid job work to an appointed Lead Person.
2
 

Both statements of the first issue deal with the same bid job, the half-Gallon Filler job 

that had been held by Employee Joe Windsor, who retired.  However, the parties approach the 

issue from different perspectives.   

The Employer maintains that it changed the job, making it a Filler Operator Position and 

changing the days and hours to be worked.  The Employer did this, it says, because it no longer 

needed the position as previously configured.  This it maintains made the job a different position 

that the Employer posted and filled on April 27, 2015, thereby  complying with the contract.  The 

                                                 
1
 The Union presented what amounted to two issues, one involving the Employer not bidding a job position after an 

employee retired and the other involving what the Union identified as “appointing bid work to a Lead Person.”  The 

Employer’s statement of the issue involved whether or not it had bid a job as the Union had requested. 
2
 Interestingly, when the Lead Person job was a bid job the work Lead Persons did was bid job work.     
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Employer maintains that there is no longer a “live dispute,”
3
 that is, there is no effective relief 

available to the Union because the Employer posted and filled the position.  Therefore , the 

Employer maintains, the grievance is moot. 

The Union claims that the position that was left vacant when Employee Joe Windsor 

retired should have been posted but was not.  The Union also maintains that the Employer took a 

job that had to be posted under the contractual bid process and simply made it part of a Lead 

Person’s job, in violation of the contract.  

DISCUSSION 

In contract interpretation cases, like the one presented here, it is incumbent on the Union 

as the moving party to present its case first and produce enough evidence to show that it has a 

case.  The burden then shifts to the Employer to produce sufficient evidence to show that it did 

not violate the contract.  If the Employer successfully does this the burden then shifts back to the 

Union to prove that the Employer did, in fact, violate the contract.  These shifting burdens allow 

the parties to thoroughly argue their respective positions and also allow the arbitrator to examine 

all of the evidence from each side and make an informed decision in the case.  

The Job – Fluid Products Filler Operator 

 

There is some controversy about the nature of this grievance, the remedy that was 

requested, and the arbitrator’s ability to grant that remedy, assuming that the Employer did 

violate the contract.   

The employer contends that the Union’s grievance is over the position that both parties 

continue to refer to as “Joe Windsor, Jr.’s job.”  And, the Employer states that: 

Joe Windsor, Sr. was a Leadperson who also performed various job duties 

including operating the half-gallon filler and baggie dispenser machines.  Mr. Windsor 

retired around April 2015.  [The Employer] then appointed a new Leadperson (as the 

contract allows) and, on April 27, 2015, posted a filler operator job which included 

                                                 
3
 Citing Medley v. Lemmon, 994 N.E.2d 1177, 1183 (Ind. 2013); and also Boise Cascade Paper, 101 LA 1073, 1078 

(Nicholas, Jr. 1993). 
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Mr. Windsor’s half-gallon duties, but [the Employer] modified that job’s scheduled days 

and hours to better fit its production needs (which the contract also allows).  

The Union mistakenly believed [the Employer] assigned Mr. Windsor’s half-gallon 

duties to the newly-appointed Leadperson and filed a grievance claiming that Prairie Farms 

violated the contract by failing to post the half-gallon job.  

However, [the Employer] did post the half-gallon job. While it may be 

understandable that the Union did not recognize the posted job as “Mr. Windsor’s,” 

because the posted job had different work days and hours, the Union nonetheless admitted 

that the contract allows [the Employer] to alter the work days and hours of bid jobs. The 

Union’s grievance should therefore be denied because [the Employer] did not violate the 

contract and because the Union’s requested relief – that the half-gallon job be posted – has 

already occurred.  (Employer‘s post-hearing brief, pages 1-2)  

The Employer maintains that the grievance should be denied because the relief the Union 

requested was granted when the revised position was posted on April 27, 2015. 

The Union’s grievance (J-2) as written on April 8, 2015
4
 reads that the Employer violated 

Article IX, Seniority, Section 9.6.  It states that “Joe Windsor’s Half Gallon job should be posted 

you [sic] can appoint a leadman you [sic] can’t appoint a bid job. The ½ Gal and baggie are a bid 

job.”  As the remedy for the grievance the Union demands that “Joe’s half Gallon job be posted.” 

We know from the testimony of Indiana Joint Board (IJB) President David Altman that 

the job (Mr. Windsor’s job)
5
 that was the catalyst for this grievance was a “first shift products 

filler operator position” in which the employee ran a Half-Gallon machine and a Baggie 

machine.  (See Tr., at 20:24-25 & 21:1-2)  We also know that Mr. Windsor was a lead Person at 

the time he retired.  Employer Witness Plant Manager Ryan Belleville testified without 

contradiction that in looking at the company records he had determined that Mr. Windsor had 

been a Lead Person since 1997.  (See Tr., 85:19-24 & 87:4-20)  

Mr. Belleville’s testimony established that once Joe Windsor retired the job that he had 

held did not survive as it had been configured while he was doing it.  The Employer did not post 

                                                 
4
 The handwritten date on the grievance is 1-8-15, but the author, Steward Tim Brunson testified that the date should 

actually have been “4” (for April) instead of “1”, explaining that April 2015 had been a hard month for him.  See 

Tr., at 72:5-16.  
5
 Part of what I perceive as the original problem with this situation is that the parties, being as much a community as 

a working plant, referred to the position in question, not by its classification and position title but by the name of the 

person who held it.  While this is great for maintaining an atmosphere of comradery it probably personalized things 

so much that the parties lost sight of the “job” itself.  Had the position been referred to by its job title the 

“misunderstanding” over the April 27 posting might not have occurred. 
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the Lead Person portion of the position because the contract allows it to appoint to that position.  

(see J-1, Article V, Wage Rates and Job Classifications, Section 5.2, “The position of 

Leadperson will be appointed”; and, see Tr. 87:10-22)  The Employer gave notice asking if any 

employee was interested in assuming that Lead Person position.  Four employees expressed 

interest, one dropped out and the remaining three were interviewed.  According to Mr. 

Belleville’s testimony Jeremy Wood, a Gallon Blow Mold operator was appointed to the 

position, and his blow mold position was posted. (Tr., 87:23-25 & 88:1-2)   

We also know from Mr. Belleville’s testimony that the Half-Gallon machine portion of 

Joe Windsor’s position was carved out, made a job in its own right, and was posted on April 27, 

2015. (See Tr., 88:7-25 & 89:1-25).  The Employer posted it as “Filler Operator and Other 

Assigned Duties” because, according to Mr. Belleville, the volume was not there for just the 

Half-Gallon job. (See U-8, 3
rd

 page)  Mr. Belleville testified that he wanted the person who took 

the job to know that there would be other duties besides the Half-Gallon machine because it was 

not sufficient in itself to be posted as a full time job.   (91:14-25 & 92:1)   The hours and time 

schedule were changed and it was posted as a regular position, but was essentially the Half-

gallon portion of Mr. Windsor’s former job.   

The Union acknowledged that the position, the portion that was not Lead Person work, 

was posted on April 27, 2015. (See Tr., 20:1-7, and see 67:6-16))   

Having reviewed the evidence presented, as cited above, I find that the Employer did not 

have to post the Lead Person job that Joe Windsor had held.  I also find that the Employer did in 

fact post the portion of Mr. Windsor’s former position, Half-Gallon machine, that the Employer 

believed it could use as a full time job, calling it “Filler Operator and Other Assigned Duties.”  
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The Posting Relief Cannot Be Granted 

For the reasons cited above, I find that the Employer is correct in its claim that the 

posting relief requested by the Union cannot be granted because the position that the Union 

grieved should have been posted, was, in an altered form, posted April 27, 2015.   

I can agree to some extent with the Union,
6
 however, that it might have a legitimate 

complaint in that Mr. Brunson testified that the Employer never told the Union before the day of 

the arbitration hearing that Mr. Windsor’s former position had been changed and that the April 

27, 2015 posting was, in fact the posting of the revised “job” portion of that position. (See Tr., 

67:6-16)   

My authority in this arbitration does not give me any way to sanction the Employer, 

assuming, arguendo, that there might have been evidence to show that the Employer knew that 

the Union did not understand that the April 27, 2015 positing was the one the Union grieved 

about on April 8, 2015 and that the Employer deliberately withheld that information from the 

Union for some nefarious reason.  No such claim was made by the Union and no such evidence 

was produced.   

In all fairness to both parties, it would have been valuable if the Employer had taken the 

time to point out to the Union in April or early May what it had done.  If that had been done, 

perhaps the Union might have withdrawn its grievance or some other remedy might have been 

worked between the parties.  But none of this occurred.  So we move on.  

The Employer also contends that “the grievance is without merit and moot and should 

therefore be denied in its entirety.”
7
    

While the Employer is probably correct about the fact that the relief the Union requested 

is no longer available, I cannot agree that the grievance is without merit or that it is moot.   

                                                 
6
 The Union stated in its post-hearing brief, at page 11, that, “engaged in a subterfuge by not being frank and 

forthright in March-April of 2015 and it should not be rewarded for such conduct.”   
7
 Employer’s post-hearing brief, page 2. 
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The Other Issue 

There is the other issue that the Union has consistently raised throughout the grievance 

process, beginning with the grievance itself (J-2); stated again in its opening statement at the 

hearing; and concluding with a restatement of that issue in its post-hearing brief.  That issue must 

be dealt with before I can declare that this grievance, as a whole, will be sustained or will be 

denied.  

The Lead Person and Bid Work  

The Union’s original statement of the grievance reads, as previously noted at page 7, that,  

“Joe Windsor’s Half Gallon job should be posted you [sic] can appoint a leadman you [sic] can’t 

appoint a bid job. The ½ Gal and baggie are a bid job.”  And in its opening statement at the 

grievance hearing the Union stated that, “[w]e're here today to determine whether the [Employer] 

can unilaterally appoint a Lead Person to fill a classification vacancy which is subject to the 

bidding process.”  (See Tr. 4:5-8)  Finally, in its post-hearing brief the Union reiterated that, 

“[t]his is a simple case of the [Employer] bypassing the contractual bidding procedure outlined in 

9.6 of the collective bargaining agreement to appoint a Leadperson to do production work.” 

(Post-hearing brief, page 1) 

Until I examine and make findings regarding this issue I cannot say that this grievance is 

settled.   

The Union’s three statements, as cited above, regarding a Lead Person and bid work 

appear to be slightly different.  In the first statement the Union seems to say that while the 

Employer can appoint a person to be a “Lead Person” it cannot appoint a Lead Person to a “bid 

job.”  The second statement seems clearer and more concise; “can the Employer appoint a Lead 

Person to fill a classification vacancy which is subject to the bidding process.”  While the first 

two statements address the same issue the first one separates the appointment of a Lead Person 

from the appointment of a Lead Person to a bid job, the second specifically states that a Lead 
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Person cannot just be placed into a job that contractually must be filled through the bidding 

process.  I believe the two mean the same, but I wanted to be sure of that before I proceed.  The 

third statement appears to me to be the clearest of the three, specifically saying that if a person is 

in a Lead Person job s/he cannot be “appointed” to a job that the contract requires be bid upon.   

For the purpose of analysis I adopt a modified version of the third of the Union’s three 

statements of this issue as the one that will be examined.  I believe it embodies all the 

characteristics of all three statements, i.e., “can the [Employer] appoint a Lead Person to fill a 

vacant classification job in the plant production area, bypassing the contractual bidding 

procedure in Section 9.6 of Article IX of the contract.”   

The Union maintains that when Mr. Windsor was working he was a “Fluid Products 

Filler Operator” and his position contained “subsets” of that job, that is, “Half-Gallon and 

Baggie Dispenser”, jobs which the Union says the Employer has been bidding.”
8
  

It is important to state here that although neither of those “subset” jobs is listed as a 

classification or as any part of any classification in Article V of the contract. (J-1, pages 5-7), a 

review of the job postings that were entered into evidence from the years 2011 (U-3); 2012 (U-

4); 2013 (U-5); 2014 (U-6); and 2015 (U-7) shows that many of the jobs posted are not listed 

specifically in the contract.   

It is also important to restate here that Joe Windsor, who was doing the Half-Gallon and 

Baggie jobs, was also a Lead Person when he retired in March-April 2015.
9
  Union Witness 

Altman testified to that fact during his direct testimony.  (Tr. 15:2-8) 

So we know that before he retired Mr. Windsor was a Lead Person whose job also 

included the two “subset” positions described above.  But we also know that when he retired the 

                                                 
8
 I took this information from the Union’s opening statement at the arbitration hearing, and while it is not testimony 

I took it as a legitimate summary of the Union’s thinking and position.  (Tr. 5:14-16) 
9
 The parties never established a date in March or April 2015 when Mr. Windsor actually retired, and for purposes of 

this decision it is not particularly important because this grievance is not date sensitive.  But to help establish some 

parameters for his retirement, Mr. Brunson did testify that he began to inquire on March 17, 2015 about when the 

job Mr. Windsor held would be posted. 



    

    12 

Employer reconfigured the job, taking the Half-Gallon part out and posting it as a new position 

with changed hours and work schedule time.  We also know that the “new” position, which 

included the Half-Gallon work and other work as assigned by the Employer, was filled by a then 

current employee Zach Liechte.  We also know that the job Mr. Liechte took did not include any 

Lead Person responsibilities.  Therefore, that job cannot be the one that the Union contends the 

Employer appointed a Lead Person to do. 

So what is the job that the Union sees as being the one where the contract was violated?  

The only other position that could be is the one that the Employer appointed Jeremy Wood to fill, 

which was essentially the Lead Person job vacated by Mr. Windsor.  We know that position 

retained the Baggie work.  And we know that the Employer had determined that there was not 

enough work in the Baggie portion of the job to warrant it being posted as a standalone job. 

So why does the Union contend that the Employer cannot appoint a Lead Person to fill a 

“vacant” classification job?  The Union contends this would violate the provisions of Article IX, 

Section 9.5.2.  Why?  The answer to that question might be found in how the parties see the Lead 

Person job and what the contract says about the Lead Person Job. 

The Lead Person Position & the Responsibilities that Go with It 

The contract lists three Lead Person job types, “Delivery Lead Person,” “Plant Lead 

Person” and “Lead Person Machinist Mechanic.”   These are all jobs within the bargaining unit.  

(J-1, page 6)  In this case we focus only on the “Plant Lead Person” job.  Over the years it has 

been, depending on the contract that was in effect, alternately a posted job or an appointed job. 

(Testimony of Mr. Belleville, Tr. 79:5-20)  Currently the position is an “appointed” job under the 

terms of the contract.  (J-1, page 7)  In the prior contract it was a “bid” job. (E-9, page 7)  It goes 

without saying that when it was a bid job the work attached to it was “bid” work.   
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Mr. Altman testified for the Union about the past-practice involving the Lead Person 

Position:  

[T]here was a time they were appointed.  And because of the way they were appointed, the 

Union felt that the appointments were a show of favoritism.  So the next negotiations, we 

got it to be a bid position, and I believe the subsequent contract was bid.  And then the last 

negotiations, the Company felt that people, they were getting people in the Lead Man 

positions that really weren't qualified to be Lead Men.  So they wanted to go back to 

appointing Lead Men.  In the last negotiations, we ended up with the last, best, and final 

offer from the Company, which included the language that restored appointment of Lead 

Men.  (Tr. 14:7-19)  

 

The parties’ testimony revealed that there is more than one Lead Person position in the 

Plant.  Union witness Altman testified that he could probably name four or five. (Tr. 23:12-13)   

Mr. Belleville testified that there are currently five Lead Persons. (Tr. 78:21-22)  

According to the language in the contract the Lead Person “duties include the right to 

supervise, coordinate, instruct and train and relieve.”  But the position does not have the 

authority to discipline, discharge or establish schedules.   The position does have seniority rights 

regarding “solicitation of overtime, lay-off and the bidding of vacation.   

For all intents and purposes this is a bargaining unit position like any other, except that it 

is currently appointed, not bid, and includes supervisory type work.  There is no language in the 

contract, which has been pointed out to the arbitrator that specifically excludes the Lead Person 

from being able to do the Union work identified in Article V, Section 5.2.   

This is where the issue the Union raised falls apart.    about whether the Employer can 

appoint a Lead Person to fill a vacant classification job in the production area without having to 

apply the contractual bidding procedure in Section 9.6  

Although the parties did not present evidence to show specifically how long the Lead 

Person job has been in existence we know from the testimony of Ryan Belleville that Joe 

Windsor had been a Lead Person since 1997.  We know that his was not the only Lead Person 

position.  We also know that Joe did other bargaining unit work while he was in that position.  

We know that the Employer posted, for lack of a better term, an information sheet in April 2015 
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inviting interested employees to let management if they were interested in the lead Position that 

the Employer intended to fill after Joe Windsor retired, and that four employees made inquiries, 

one dropped out, and three were interviewed, and that Employee Wood was appointed to the 

position.  We also know that all Lead Persons do work that is otherwise bid under the contract. 

The only thing that makes the current situation with the current position different than the 

other Lead Person positions is that this is the first one that has been appointed under the new  

language in the newly negotiated contract.  The mere fact that this Lead Person position was 

appointed does not make it any different from any of the other Lead Person positions in the 

bargaining unit.  If the Lead Person was not allowed to do some of the work that the Union says 

can only be worked if acquired through the bid process and the Lead Person position can only be 

acquired by appointment by the Employer, the Union might find itself with members who work 

only as supervisor-coordinator-instructor-training and relief people.  That is not how the position 

had been used while Joe Windsor had it, and nothing was negotiated into the new contract to 

change how the position functions now.  

To help illustrate the point, cited above, I quote from Mr. Belleville’s testimony when he 

responded to questions posed by Union Counsel Allison on cross examination, beginning with 

the question, “if there was declining productivity or there wasn't productivity that warranted a 

bid on the Windsor position, why would it warrant a Lead Person?” (Tr. 110:14-16, Emphasis 

added only to highlight the fact that this exchange was specifically over the position in question 

in this case).  

A   The Lead Person, like I said, was there to finish up, you know, any of the little, like, 

the little bit of bag that we have, the eleven, twelve a week which we stretch out 

into four days and to spend the rest of his time training and doing some things 

that the other Lead Man didn't do.  So we're looking to get more out of this Lead 

Man than the one we curre...we had previously. 

Q. You had testified Windsor Sr. worked the Half-Gallon from zero to four hours, do you 

recall? 

A.   Yeah. 

Q.   And that he ran the Baggie every day? 
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A.  Most days, unless somebody called in or we were short somebody or whatever, he'd run 

the N8 and the NEP 210. 

Q.   Who's running the Baggie every day now? 

A.   We have four or five guys that will run it.  Nobody specifically. 

Q.   They assumed Windsor's Baggie duties? 

A.   Somebody else has, yeah. 

Q.  What percentage of the Lead Man's day is devoted to productivity, actually, not 

leading, but producing? (Question mark added, not in transcript) 

A. Running a Filler, you mean? 

Q.   What does the Lead Man do?  He runs a Filler?  What else? 

A.   He works with the supervisor. 

Q.   In terms of productivity.   

A.   Helps give breaks so everybo...so we don't have to shut Fillers down. 

Q.   He runs the Filler? 

A.   Runs several Fillers. 

Q.   He's a Filler Operator? 

A.   Yes.  He also does batching, runs the short time. 

Q.   What was that?  Batching? 

A. Yeah.  Making mixes and products, sour cream, runs our press that pasteurizes 

milk, knows load-out, knows boxing, knows Cheese Room. 

Q.   So he's a Filler Operator.  He's a, he makes mixes. He runs press. 

 A He, processing, maybe, is a better word.  He works in processing. 

 Q. He runs the press.  What else? 

 A.   Cooler Load-out.  Cheese Room.  The Corrugated or Boxing Department.   

(Tr. 110:17-112:9.)  (Note that line numbers and page numbers have been omitted so 

that the Q & A would flow more smoothly for reading purposes here.  Otherwise the Q 

& A exchange is verbatim from the transcript.) 

This exchange clearly shows that the Employer did not intend to appoint a Lead Person 

without that person also having the ability to do other work within the job Classifications in 

Article V, Section 5.2., of the contract.  It shows that the Employer was providing itself with the 

flexibility of having a Union member work in job assignments as necessary or needed while also 

having someone in what it had apparently determined to be an important and necessary position 

in the operation of its plant, at least since 1997.   (Tr., 85:19-24 & 87:4-20) 

This is echoed in Mr. Belleville’s testimony on direct examination by Employer Counsel 

Robinson about the duties that Joe Windsor performed when he held the prior Lead Person 

position before he retired.  See the Transcript at 86:4-25 & 87:1-7, which is quoted below: 

Q.   When Joe Windsor was Lead Person, what duties did he perform? 
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A.   He would occasionally run the Half-Gallon, he would run the bag, and he would 

give breaks, and he would move people, you know, going from, you know, to help 

give breaks, or if somebody was down over in one area, he'd move them, help 

coordinate people in the positions. 

Q.   When he was running the Half-Gallon machine, was he the only person who ran 

that machine? 

A.   No. 

Q.   How much of his time was spent running the Half-Gallon machine? 

A.   It depended on volume, but sometimes he wouldn't run it at all, and sometimes he 

would run it, you know, anywhere from two hours to four hours, along with the 

bag. 

Q.   When you say, "bag," how often would he run the bag? 

A.   He ran that most every day.  

Q.   About how many hours a week would the baggie, it's the baggie dispenser machine?  Is 

that right? 

A.   Yes. 

Q.   How many hours a week would that...? 

A.   Again, depending on time of year and volume, over the twelve years I knew him, 

he was here, it went up and down.  But, towards the end there, I mean, when we moved 

the Steak-N-Shake Baggie operation over to the boxing room, you know, two to four 

hours of his actual day running it. 

The following testimony, given by IJB President Altman, shows that the Union sees the 

Lead Person job differently now than it did when the Lead Person position was a bid job 

position.  

[T]he Union's position was that, you know, the [Employer] can appoint a filler operator 

to be a Lead Man, but you can't appoint the Lead Man to be a filler operator, because 

that operator's job is a bid position.  If you can now start appointing Lead People to be 

filler operators or yard drivers, then what's the purpose of having a bid procedure?  What's 

the purpose of having seniority?  (Tr. 18:22-25 & 19:1-5)(Emphasis added) 

Most of this testimony is a mere statement of fact.  When the job was a bid job any 

bargaining unit work that the employee did was naturally part of the bidding process.  Now that 

the job is an appointed job in the new contract it does not change the fact that the work that is 

done is still bargaining unit work.   I find this testimony by Mr. Altman’s to be specious because 

seniority continues to play the same role under the current contract that it played under prior 

contracts.   Mr. Altman’s testimony seems to suggest that the Employer somehow is attempting 

to undermine the concept of and the power of seniority in the contract.  The testimony that was 

given about all of the job postings from 2011 – 2015, plus the introduction of Union Exhibits 3-
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7, is sufficient to show that seniority continues to have the place that it was intended to have 

under the provisions of contract Article IX, Section 9.6.  

The Union might have a viable complaint if the Employer began to appoint a plethora of 

Lead Persons so that it would be able to avoid having to post bid jobs and not have to deal with 

seniority as provided by the contract.  But, given the duties of the Lead Person position that are 

outlined in Article V, Section 5.2., it would be difficult for the Employer to justify having more 

than a few Lead Persons to supervise, coordinate, instruct and train and relieve its bid job 

employees.  Therefore, I find that the erosion of seniority erosion is not the case here.  

The Union did not grieve the fact that Joe Windsor did work that might otherwise have 

been bid while he was a Lead Person.  There is no viable reason that filing such a grievance now 

should be sustained.  Especially when the only thing that has changed in the plant is the fact that 

the Lead Person is now appointed whereas before the job was bid.   

Accordingly, I find that the Employer did not try to fill a bid job position by appointing a 

Lead Person to it.  I also find that if a Lead Person is doing the Lead Person duties as specified in 

the contract and as Mr. Belleville testified above, the Employer does not violate the bid job 

provisions of Article V, Section 5.2. 

The Past Practice Argument   

The Union also contends that the Employer raised a past practice argument “in defense of 

it’s [sic] position of having a Leadman perform both production and Lead duties.”  The Union 

maintains that, “the [Employer] never proved any kind of past practice of appointing a Leadman 

to trump the contractual bidding process, which would allegedly deny the Union it’s [sic] right to 

exercise seniority rights guaranteed it by 9.6.” (Union Brief, at page 10)  It cites an ancient 

arbitration decision in support of its position regarding past practice.
10

 

                                                 
10

 “A review of published awards indicates that arbitrators have cited guidelines or standards that a course of 

conduct must meet before it can be regarded as a binding past practice.  One such set was promulgated by Arbitrator 
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It is true that the Employer did make the following past practice argument in its opening 

statement at the hearing: 

In appointing Mr. Woods, the Company has followed its past practice of having Lead 

Person [sic] perform both Lead duties and Production duties.  It's just that this is the very 

first time since the new Contract came in that they've appointed that position rather than bid 

it.  And so the Grievance should be denied, because the [Employer] has followed both the 

Contract and past practice.  (Tr. 10:10-17) 

However, the Union also made statements regarding past practice involving the Lead 

Person position.  Mr. Altman testified about the past practice of the Lead Person position.  He 

stated that,  

[T]here was a time [Lead Persons] were appointed.  And because of the way they were 

appointed, the Union felt that the appointments were a show of favoritism.  So the next 

negotiations, we got it to be a bid position, and I believe the subsequent contract was bid.  

And then the last negotiations, the Company felt that people, they were getting people in 

the Lead Man positions that really weren't qualified to be Lead Men.  So they wanted to go 

back to appointing Lead Men.  In the last negotiations, we ended up with the last, best, and 

final offer from the Company, which included the language that restored appointment of 

Lead Men.  (Tr. 14:7-19) 

I find that past practice is not a useful or necessary argument in this case.  Union Witness 

Altman’s testimony makes it clear that the practice between the parties was that the Lead Person 

position was both a bid position and was also an appointed position from time to time depending 

on what happened at the negotiations at the time.   

The one thing that is clear is that while the position went from “bid” to “appointed” and 

vice versa the duties remained constant, with the work changing based upon what the Employer 

needed done.  Therefore, the contract language, testimony of witnesses and exhibit evidence 

govern this decision, not past practice.   

 

 

                                                                                                                                                             
Jules Justin who declared that a past practice, in order to be binding on both parties, must be (1) unequivocal, (2) 

clearly enunciated and acted upon, and (3) readily ascertainable over a reasonable period of time as a fixed and 

established practice accepted by both parties.  See: Celanese Corp. of Am., 24 LA 168, 172 (1954).”  (Union Post-

hearing Brief, at page 10) 
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CONCLUSION 

Based upon the foregoing Discussion I find that the Union did not produce sufficient 

evidence to sustain its burden of proof that the Employer had violated the contract.  I conclude 

that the Employer did not violate Article IX, Section 9.6, because on April 27, 2015 it did post 

the bid job position, identified in U-3 as “Filler Operator and Other Assignments.”  

I conclude that the Lead Person position filled by Employee Jeremy Wood contains job 

classification work consistent with the bargaining unit work in the Lead Person position that Joe 

Windsor held before retirement.   

Finally, I conclude that the Employer is not trying to erode the significance of seniority or 

the bid process by assigning job classification work to a person in a Lead Person Position. 

AWARD 

In accordance with the testimony and exhibits presented at hearing and consistent with 

the Discussion and its findings and with the Conclusion cited above, Grievance No. 169 (FMCS 

Case No. 15-55990-3) is denied. 

The Employer did bid a job classification position on April 27, 2016, which came out of 

the position made vacant by the retirement of Employee Joe Windsor.  The Union acknowledged 

that this position arose out of the position that it grieved to have posted.  Therefore, that portion 

of the grievance is settled and there is no remedy that can be granted for it. 

The Employer did not violate the contract by assigning bargaining unit job work to the 

Lead Person position made vacant by Joe Windsor’s retirement.  That Lead Person position had 

bargaining unit job work assigned to it before Joe Windsor retired and has bargaining unit work 

properly assigned to it now.  The change from a bid Lead Person job to an appointed Lead 

Person job does not change the fact that the position has contained bargaining unit work under 

both ways of filling it.   
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