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ISSUE 

The issue as determined by the Arbitrator: 

Whether the grievance settlement of the bid grievance of Terry Reese violated the 

contractual rights of Employee Joe Myogeto for the bid job of cheese maker helper under the 

terms of the Collective Bargaining Agreement (CBA) ? If so, what is the appropriate remedy? 

SUMMARY POSITIONS 

Position of the Union: 

1. The Company's initial awarding of the bid job of Cheese Maker helper was properly filled by 

Grievant Joe Myogeto. The bid job period as posted ran from Thursday, September 19, 2013 at 

10: a.m. to Monday, September 23, 2013 at 10:00 a.m. 

2. The Grievant was the senior bidder and had filed his bid on Saturday, September 21, 2013 

which was during the four (4) day bid period as posted. 

3. Employee Terry Reese also bid on the job on 9/20/13, and as the unsuccessful bidder filed a 

grievance that Employee Myogeto, the successful bidder had signed the bid sheet beyond the 

two (2) full working day period as provided in Article 10, Seniority Section 2 of the Collective 

Bargaining Agreement (CBA) (JX-l). 

4. The Company and Union met on Employee Reese's grievance and awarded the bid job to 

Employee Reese based upon the language Article 10, Seniority Section 2 of the CBA. That 

settlement was a mistake as it was inconsistent with the contract language as it had been 

historically interpreted and applied by the parties. Previous bids posted by the Company had 

been for more than two (2) full days. (UX-l) 

5. The grievance settlement of Mr. Reese was not precedent setting as final and binding by an 

arbitrator. The Union request the Arbitrator to sustain the grievance of Mr. Myogeto and 

award him the job of Cheese Maker Helper and make him whole. 

6. The Arbitrator is requested to retain jurisdiction over the award. 
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Position of the Employer: 

1. The Union's settlement of Terry Reese's grievance collaterally estops the Union from 

pursuing a contrary position in arbitration. 

2. Arbitration dec,isions have held that: 

a. Grievance settlements are binding on the parties when a dispute involving the 

same issue arises again. 

b. When the parties previously settled a grievance the prior settlement should 

constitute a binding precedent. 

c. A unilateral mistake does not permit a party to avoid a contractual obligation. 

The Union is estopped from bringing an inconsistent grievance on behalf of 

Grievant Myogeto. 

3. The unambiguous terms of the Collective Bargaining Agreement permit job postings to 

be posted for two full working days: 

... job vacancies shall be posted for a period of two (2) full working days. 

4. The Union has the burden to establish that the parties had a practice to permit job bids 

to be posted for the time period set forth in the job posting. For a past practice to be 

established, the practice must be unequivocat clearly enunciated and acted upon and 

readily ascertainable over a reasonable period of time. Since the Union grievance 

committee admits it was not previously aware of this claimed practice, it cannot 

establish that it was a clearly accepted practice by both parties over a reasonable period 

of time (TR-26: 1-9). 

5. Arbitrators generally enforce clear and unambiguous contract language despite the 

existence of a party's practice that is contrary to the Collective Bargaining Agreement. 

6. The Unambiguous contract language restricts job postings to two (2) full working days. 

Grievant Terry Reese is entitled to the position of Cheese Maker Helper because he was 

the only Employee to bid on the job within the contract's time frame of two (2) full 

working days. The grievance of Joe Myogeto should be denied. 
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BACKGROUND 

On or about September 19, 2013, the Company, Prairie Farms Dairy, Inc. posted 

a job vacancy for the position of Cheese Maker Helper at its' Carbondale Illinois Cheese 

Plant facility. The bidding on the posting began at 10:00 a.m. and ended on Monday, 

September 23, 2013 at 10:00 a.m. 

The Company has a Collective Bargaining Agreement (CBA) with the United 

Steelworkers, Local 14676 that represents all production workers in its' plant located in 

Carbondale, Illinois. Two (2) production employees, Terry Reese and Joe Myogeto 

signed the bid sheet within the time frame of the posting. Employee Joe Myogeto was 

awarded the position as he was the most senior employee. 

On September 26, 2013 Employee Terry Reese filed a grievance claiming in 

essence that the contract language of Article 10 Seniority, Section 2 states that job 

vacancies will be posted for a period of two (2) full working days (emphases added) and 

that Employee Joe Myogeto signed the bid more than two (2) full working days after its 

posting and thus was not eligible to bid. 

A meeting was held on September 26, 2013 between the Union's grievance 

committee consisting of : Guy Steely, Local Union President; Brian Furlow, Local Union 

Vice President; Jim Tomlianovich, Union Committee member and Ron Diuguid, Plant 

Manager. The Company and Union representatives signed off on the grievance and 

awarded the job of Cheese Maker Helper to Grievant Terry Reese, based upon the 

contract language of Article 10 Seniority Section 2 of the CBA (JX-1 & 3). 

Employee Joe Myogeto, the original successful bidder for the cheese Maker 

Helper, filed a grievance dated September 26, 2013 claiming that he should have been 

awarded the job based upon "past practice" and the wording of the bid notice that 

provided a three (3) day window in which to sign the bid sheet. 

The Union claims that a mistake was made in the settlement of the grievance of 

Terry Reese as there existed a past practice of posting bids over the previous four (4) 

years that were posted for more than two (2) full working days (UX-1) 
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The grievance of Joe Myogeto was processed to arbitration and a hearing was 

held and transcribed on September 9, 2004 before Arbitrator James M. O'Reilly mutually 

selected from a panel of arbitrators provided by the Federal Mediation and Conciliation 

Service (FMCS). At the hearing, both parties were provided the opportunity to present 

and cross examine witnesses and to offer exhibits into evidence. The parties were 

permitted to and did file post hearing briefs. 

DISCUSSION AND FINDINGS 

Under Article 1, Intent and Purpose, Section 2 of the Collective Bargaining 

Agreement (CBA), it is stated in part that (JX-l p.l): 

It is mutually understood that the following terms and conditions relating 
to the employment of workers covered by this Agreement have been decided by means 
of collective bargaining and the following provisions will be binding upon the Company 
and Union during the term of the Agreement and any removal thereof. The provisions 
of the Agreement shall cover the entire understanding between the parties (emphasis 
added). 

The Company and the Union Grievance Committee are authorized in Article 5 

Grievance Procedure to settle grievances (JX-l, p. 3-5): 

Section 1, Sstep 3: In the event the grievance cannot be settled with the ... 

Section 1, Step 4: In the event the matter cannot be settled ... 

Section 1, Step 5. (a) In the event the matter is not settled an arbitrator shall be 
chosen ... 

Thus, the Union Committee, with its contractual authority, had the right to interpret the 

language of Article 10 Seniority Section 2 and enter into a grievance settlement with the 

Company of the Terry Reese grievance (JX-3). The Union Committee based its proposed 

settlement of the grievance on its interpretation of the contract language of Article 10 Seniority 

Section 2, page 8 of the CBA. The Company did not disagree and entered into a joint 

settlement of the Terry Reese grievance which the Arbitrator finds was made in good faith and 

in its interpretation of the language of the contract. 
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Comes now however, the grievance of Joe Myogeto (JX-4) that claims that the 

settlement of the Terry Reese grievance violates his seniority rights in the bid procedure as 

there exist a past practice with the interpretation of the language of Article 10, Section 2 as to 

the meaning of "two full working days". The Union now claims that when they proposed the 

Terry Reese settlement they were unaware of the extent of bid postings that were greater than 

the "two (2) full working day" language of Article 10 Section 2. 

The grievance settlement did not address the issue of whether or not a "past practice" 

existed with regards to an interpretation of the language of Article 10 Section 2 of the CBA. 

Employee Joe Myogeto and the Union had a right to file the Myogeto grievance by claiming 

that the issue of past practice was not considered in the settlement of the Reese grievance. 

The Arbitrator is of the opinion that the Reese settlement was made in good faith and based 

upon an understanding of the language of Article 10 Section 2 of the CBA. 

The Union's evidence (UX-1) strongly supports that there were a significant number of 

bids that were posted for more than two (2) full working days, depending upon whether a 

Sunday or Thursday were considered non-working days. There were no grievances submitted 

over these postings between the contract year December 2, 2009 until September 26. 2013 

when the grievances at issue were filed. 

The Arbitrator must first review the language of Article 10 Seniority Section 2 to 

determine if the language on its face is clear and unambiguous as to the intent of the length of 

time a job is to be posted: 

... a period of two (2) full working days 

The number of days a job is to be posted is clearly the number 2. It doesn't mean at 

"least two (2)" or "up to two" or a "minimum oftwo". It's meaning and intent is the number 

"2". If the parties intent was other than "two (2)" they would have used other wording to 

incorporate a different meaning. 

The use of the words "full working days" must take into consideration the hours, days, 

and shifts that are being worked at the time the bid is posted. 
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The bid job at issue was posted on Thursday, September 19, 2013 at 10:00 a.m. and 

since the plant was operating three (3) shifts a day or twenty-four (24) hours, a full work day 

would be from Thursday 10:00 a.m. until Friday at 10:00 a.m. (l'st full work day). The 2'nd full 

work day would be from Friday, September 20, 2013 at 10:00 a.m. until Saturday, September 

21, 2013 at 10:00 a.m. The job bidding by contract should have ended on Saturday, September 

21, 2013 at 10:00 a.m. The job bid as posted was not scheduled to end until Monday, 

September 23, 2013. Since Sunday was not a full work day, the job was posted for the 3'rd full 

work day from Saturday, September 21, 2013 at 10:00 a.m. until Monday, September 23" 2013 

at 10:00 a.m. 

The language is clear to the Arbitrator, however, the Union is claiming an established 

past practice. For a practice to exist, it would have to exist over a substantial period, be clearly 

enunciated and acted upon. The Union's grievance committee claims that they made a mistake 

when they settled the grievance based upon the contract language versus the bidding time 

frame as posted. If the Union grievance committee of President, Vice President etc. was 

unaware of a claimed past practice it could not have been clearly enunciated and acted upon. 

There was no testimony or evidence that the claimed practice was communicated to its 

members or the Company to supervision. 

The Arbitrator must conclude that the contract language of Article 10 Seniority Section 

2, "two (2) full working days" is clear and unambiguous that the number of working days is "2" 

and nothing less or more. 

The Union's Grievance Committee appropriately resolved the grievance of Terry Reese 

and the grievance of Joe Myogeto must be denied as the contract language was clear and 

unambiguous to the number of days for a posting. The claim of a past practice was not 

substantiated to change what the Arbitrator found to be clear and unambiguous contract 

language. 
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AWARD 

The grievance settlement of the bid grievance of Employee Terry Reese (JX-3) did 

not violate the contractual rights of Employee Joe Myogeto for the bid job of Cheese Maker 

Helper. The grievance of Joe Myogeto (JX-3) must be denied in light of the clear and 

unambiguous language of the contract. 

IT IS SO ORDERED. 

DATED THIS JANUARY 17, 2015 
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