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INTRODUCTION 

R.W. Dunteman, Inc. (“Company”) and IUOE Local 150 (“Union” or “Local 150”)1 are 

parties to a MARBA Heavy Highway and Underground Agreement (“CBA”).  The Union filed 

this grievance after the Company engaged a non-union third party contractor, C3 Corporation 

(“C3”), to perform survey work at a job site where Union workers are performing heavy 

construction work. The parties were unable to resolve the matter through the grievance 

procedures of the CBA and the matter was set for a hearing before the undersigned Arbitrator.  

The parties stipulated that the matter is properly before the Arbitrator for a final and binding 

decision. The hearing was held on June 8, 2016 and the parties were given full opportunity to 

present evidence, witnesses and argument.  The hearing was transcribed by a certified court 

reporter. The parties filed post-hearing briefs in support of their positions. It is on this record 

that the Award was decided. 

FACTS 

 The Union primarily represents construction trade workers throughout Northern Illinois, 

Eastern Iowa and Northwest Indiana. The Company is a road construction contractor. The 

Company and the Union are signatories to a MARBA Heavy Highway and Underground 

Agreement (“CBA”) dated 2010 and extended in 2012. The CBA contains a list of wage 

classifications but is silent with respect to construction survey work or the equipment surveyors 

use. 2 

                                                           
1 Local 150 is a local branch of the International Union of Operating Engineers. The parent organization shall be 

referred to hereinafter as “IUOE International” or the “International Union.” 

2 Article I, Section 2 of the CBA provides a mechanism for the parties to meet and resolve disputes regarding wage 

rates for employees who use equipment that is not specified in the contract. 
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 Surveyors perform construction site layout and grade checking, which must be done in 

order for heavy equipment operators to perform their work. On the job site, surveyors work in 

one- or two-man crews to locate land boundaries, drive stakes into the ground to mark 

boundaries, and make handwritten notations on the stakes regarding elevation and grading. 

They use a surveying tool called a total station, or a GPS, to locate boundaries and measure 

elevations, as well as tape measures, markers, flags and hammers. Surveyors perform additional 

work off-site, including researching boundaries and creating blue prints. In this case, the Union 

claims jurisdiction over survey work that is performed on the job site only. 

 Lance McGill is a Business Representative for Local 150. He testified about the Union’s 

position on occupational jurisdiction over surveyor work. Mr. McGill said that, in 2014 he was 

tasked with the responsibility for organizing and representing surveyors as part of Local 150.  

He said that it was an effort he said was “renewed” in 2013. He explained that the Union’s 

position regarding occupational jurisdiction over survey work is based upon the language of the 

IOUE International’s Constitution and memorandums of understanding and agreements with 

other companies.  The Constitution includes surveyors within the road building construction 

craft jurisdiction3, and Union’s memoranda of understanding (“MOUs”) and stand-alone 

agreements with other companies and unions giving it jurisdiction over construction survey 

work.  

 The Union submitted MOUs between Local 150 and other unions and companies, and 

between other IUOU locals and companies or unions, that appended the surveyor class to the 

MARBA contract.  The Union also submitted stand-alone contracts with other companies 

covering survey work. The Union also submitted a number of U.S. Department of Labor 

                                                           
3 The version of the IUOE International Constitution submitted into evidence was dated 2013. 
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(“USDOL”) and Illinois Department of Labor (“IDOL”) documents addressing whether 

construction layout or survey work is covered under the Davis-Bacon Act, 40 U.S.C. §3141, et 

seq. and/or the Illinois Prevailing Wage Act, 820 ILCS 130/1, et seq.(“IPWA”). In response to 

the Company’s objection, the Union acknowledged that coverage under the Davis-Bacon Act 

and/or IPWA does not directly equate to occupational jurisdiction, but stated its position that 

the Union would not waste its efforts trying to get a job classification covered by the wages acts 

unless the work was actually within its occupational jurisdiction.  

 On cross-examination, Mr. McGill acknowledged that the Company has not signed a 

MOU covering survey work with the Union. He also agreed that, to his knowledge, Local 150 

has not negotiated with MARBA to include survey work. When questioned about the age of 

some of the third party agreements he introduced into evidence, Mr. McGill explained that he 

researched but did not find any indication in the database that those agreements had been 

extended, renewed or terminated. He therefore assumed the versions he submitted, which 

contain “evergreen” clauses, were still in effect. 

 Mr. McGill agreed that the CBA requires any changes to be in writing and signed by 

both parties. At the same time, he said he believed that even if survey work was not covered by 

the CBA at the time the parties entered into it, the work would be automatically included if and 

when the International Union changed its Constitution to include survey work within its 

occupational jurisdiction. 

 Mr. McGill acknowledged that jurisdictional disputes arise between unions. He 

explained that such disputes can be resolved through AFL-CIO processes or by regional joint 

boards. 
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 John Ahlgrim is another Business Representative for Local 150. He covers the territory 

where the project at issue in this case is located – rebuilding the intersection at Fullerton, 

Damen and Elston. Mr. Ahlgrim testified that, when he learned of the project he obtained a 

copy of the contract between the Company and the City and then scheduled a pre-job meeting 

with the Company. He met with Company Superintendent M.C. Oshana in July 2015. At that 

meeting, Mr. Oshana provided him a list of subcontractors - which included C3 for survey 

work. He told Mr. Oshana that the Union covered surveying, and that Mr. Oshana responded 

that he would look into it. 

 After the meeting with Mr. Oshana, Mr. Ahlgrim contacted Cook County & City 

·Building Trades attorney Edward Hogan.  Mr, Hogan assisted in negotiating the Project Labor 

Agreement (“PLA”) between the City and the Company.  Mr. Hogan raised the issue regarding 

subcontracting to C3 with Mr. Ahlgrim. The City subsequently sent written notification to the 

Company that survey work was covered under the PLA. The Company continued to contract 

with C3 despite that notification. Mr. Ahlgrim testified that again he contacted the Company to 

discuss the matter.  He filed the instant grievance when the Company was unresponsive. The 

Union has not pursued a grievance under the PLA. 

 Mr. Ahlgrim testified that he obtained documents showing that C3 had been paid 

$15,000 for survey work out of an estimated $50,000. He continued that the Company was 

required to sign a PLA with the City for the intersection project. The Union is also a signatory 

to that PLA. The parties agreed that this dispute does not arise under the PLA, only the CBA, 

Nothing in the PLA prohibits the Union from bringing a grievance or claim under the CBA. 

 Melissa Binetti is employed by Local 150 but is “loaned out” as counsel to the Indiana, 

Illinois and Iowa Foundation for Fair Contracting. She filed a petition with the IDOL regarding 
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the surveyor classification under the IPWA to establish that survey work is construction work 

covered under the IPWA. The Union introduced a decision from ALJ Haggerty, concluding that 

survey workers are covered under the IPWA.  

On cross-examination, Ms. Binetti acknowledged that ALJ Haggerty’s decision was 

subsequently voided by the IDOL.  She stated that it was overturned on procedural grounds and 

the matter is still pending. The Union takes the position that, if the survey worker position 

survives the IDOL process, it is going to be a stand-alone classification. 

 Martin Turek is the Assistant Coordinator and Safety Administrator for the Local 150 

Apprenticeship Fund (“Fund”). He testified that the Fund has established an apprenticeship for 

surveyors that has been approved by the IDOL. Mr. Turek said that he has never seen the Fund 

seek a certification of a program for a work occupation not within the Union’s jurisdiction and 

that doing so would not be allowed by the USDOL. He continued that the process for obtaining 

certification for the surveyor apprenticeship began in 2014 and that no one has enrolled in or 

completed the program to date.  The Union rested. 

 Jeff Dunteman is the Company’s Vice President of Operations. He introduced a list of 

public projects undertaken by the Company between 2013 and 2016, and testified that the 

Company has not been required to use a union signatory to perform construction layout work 

on any of those projects. He continued that this is the first time he is aware of the Union 

asserting a jurisdictional claim over survey work. 

 Carol Marcus is the President of C3 Corporation, which performs construction survey 

work. She testified that she began her business in 2005 and has never been unionized. Ms. 

Marcus said that she has only recently been pressured to sign a union contract.  
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 Paul Stancato is a professional land surveyor employed by C3. He testified about the 

work that construction site surveyors do, both on- and off-site, the tools they use, and about the 

training and certifications that land surveyors can obtain. 

ISSUE 

 The parties stipulated that the issue to be decided in this case is: 

Did the Company violate Article I, Section 4 of its MARBA Heavy Highway and 

Underground Agreement with Local 150 when it subcontracted surveyor work 

performed at the site of construction to a non-union surveying company? 

RELEVANT CONTRACT PROVISIONS 

ARTICLE I 

Section 1 – Bargaining Unit 

The bargaining unit shall consist of all employees engaged in work covered by the 

occupational jurisdiction of the Union with reference to any and all of the 

classifications described in Article I, Section 7, “SCOPE OF WORK,” and Article 

XV, Section 1, “WAGE RATES AND FRINGE BENEFITS,” wages, hours of 

work and all other terms and conditions of employment set forth in this 

Agreement and the operation maintenance, repair, moving, dismantling and 

assembly of all  machines used on work coming within the occupational 

jurisdiction of the Union regardless of motive power, and/or mode of control. 

* * * * 

Section 4 – Subcontractor 

The Employer agrees that he will not contract or subcontract any work covered by 

the Scope of Work of this Agreement and/or work coming under the occupational 

jurisdiction of the Union to be done at the site of construction, alteration, painting 

or repair of a building, structure or other work, except to a person, firm or 

corporation, party to the applicable current labor agreement with the Union. 

Section 7 – Scope of Work 

This Agreement shall apply to work classification and operations incidental 

thereto as are herein generally and specifically described: 

Excavating of all types, paving of all types, bridges, culverts, roads, streets, 

airport runways, ramps, grading resurfacing, grade separations, overpasses, 

underpasses, curbs, gutters, sidewalks, parking areas, skyways, caissons, and all 

other highway construction work, underground and utility work of all types, 



8 

 

sewers, subways, tunnels, water mains, piping pipe jacking, headwalls outfall 

structures, junction chambers, concrete construction,  conduits, drainage sheeting, 

dewatering, pile driving, and all other underground utility work, heavy 

construction work of all types, dams, cofferdams, dock walls, shore protection 

and al land based operations involving lakes, harbors. And river improvements; 

snow removal, flood controls, civil defense, fire and catastrophe operations of all 

types, landscaping,, black dirt and black dirt fields, and wrecking of all types, 

dismantling or demolition of any building structure, railroad spurs from the main 

line to building line, all farm and land improvements and all assembly and 

disassembly of all equipment on the job site coming under the jurisdiction of the 

operating engineers. 

In the application of this section, the aforementioned classification of work and 

operations shall not be interpreted to include the following:[exceptions omitted] 

 

POSITIONS OF THE PARTIES 

Union  

 The Union argues that the Company may not subcontract surveyor work pursuant to 

Article I, Section 4 of the Contract, which prohibits subcontracting of “work coming under the 

occupational jurisdiction of the Union to be done at the job site” to a non-union signatory. 

Because the CBA does not contain a complete listing of the work within the Union’s 

occupational jurisdiction, the Union contends that the CBA is ambiguous and that extrinsic 

evidence must be considered to determine the meaning of its contents. The Union asserts that it 

has presented significant evidence that the site survey work falls within its occupational 

jurisdiction, for several reasons. 

 First, the Union claims that survey workers are covered as laborers under the Davis-

Bacon Act and the IPWA. It explains that, under these prevailing wage acts, contractors and 

subcontractors of construction work such as the work at issue here are required to pay laborers – 

meaning workers whose duties are “manual or physical in nature” – no less than the locally 

prevailing wages and fringe benefits for corresponding work on similar projects in the area as 
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determined by the USDOL. The Union asserts that, if survey workers are included as a 

classification under the Davis-Bacon Act or the IPWA, this indicates that they are subject to 

union occupational jurisdiction. The Union further takes the position that it would not have 

expended the resources and effort to have survey workers covered by the Davis-Bacon Act 

and/or the IPWA if it did not believe that job classification was within its occupational 

jurisdiction. 

 The Union argues that the USDOL recognizes site survey layout work performed at the 

site of construction as being covered by the Davis-Bacon Act, pursuant to All Agency 

Memorandum  No. 212 issued by the Wage and Hour Division (“WHD”) in 2013. It cites 

Section 15e20 of the WHD Field Operations Handbook, which states that: 

A survey crew member who performs primarily physical and/or manual duties 

while employed by contractors or subcontractors immediately prior to or during 

actual construction, in support of construction crew(s) on the site of the work will 

be considered laborers or mechanics covered by the DB requirements.   

 The Union points out that, according to All Agency Memorandum No. 212, 

“determination of a survey crew member’s primary duty must be based on the facts of a 

particular case,” but that “crew members who normally spend more than 50 percent of their 

time” performing manual and/or physical duties will generally satisfy the primary duty 

requirement. The Union contends that, while it was not successful in obtaining a Davis-Bacon 

operating engineer subclass of surveyors, the WHD’s position is that inclusion of survey crew 

members will continue to be evaluated on a factual basis accounting for whether they primarily 

perform physical and/or manual work and use tools or perform the work of a trade. 

 The Union cites another WHD All Agency Memorandum, No. 39, as well as WHD 

guidance, which concluded that survey work performed in conjunction with construction work 

and in support of construction crews was covered by the Davis-Bacon Act. 
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 Regarding the applicability of the IPWA to survey workers, the Union cites the 2015 

ruling of IDOL ALJ Haggerty, which ordered that new Survey Workers and Survey Foremen 

classifications be established statewide.  The Union’s argument is based upon the ALJ’s 

conclusion that survey work is similar to that of general construction laborers and involves 

similar activities and the use of common tools but dissimilar because surveyor work also 

includes distinct duties such as reading blue prints, calculating, calibrating, etc. The Union 

acknowledges that ALJ Haggerty’s decision has subsequently been voided on procedural 

grounds. 

 The second reason that survey work is within its occupational jurisdiction is that the City 

of Chicago has recognized the applicability of the subcontracting clause of this CBA as related to 

the Company’s subcontracting of site survey work. It cites the City’s October 15, 2015 

notification to the Company that it had violated the Project Labor Agreement (“PLA”) applicable 

to the construction project at issue here when it subcontracted the site survey work to a non-

union contractor. The Union maintains there is not a jurisdictional dispute between it and any 

other Union because no other trade is claiming the work at issue in this case. 

 Third, the Union cites the standard used by arbitrators under Article VI of the Plan for the 

Resolution of Jurisdictional Disputes administered by the AFL-CIO Building and Construction 

Trades Department: (1) whether the work is covered by an appropriate or applicable agreement, 

or disclaimer between national or international unions; (2) the established trade practice in the 

industry and prevailing practice in the locality; (3) if neither (1) or (2) exists, the efficiency, cost 

or continuity and good management that are essential to the industry. It submits the November 

14, 2013 decision of Arbitrator Edwin Benn in Pipefitters Local 597 and IUOE Local 150 and 
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Great Lakes Geothermal, an inter-union jurisdictional dispute which was resolved in favor of 

Local 150 based upon these criteria.  

 The Union urges that consideration of these factors further establishes that it has 

occupational jurisdiction over the work at issue in this case. Specifically, it cites evidence of: (1) 

the inclusion of the survey work classification in the IUOE International Constitution and in 

collective bargaining agreements of other IUOE Locals; (b) the existence over 25 years of 

multiple memoranda of agreement and stand-alone agreements with surveying contractors 

covering the work in Local 150’s territories, including work performed pursuant to the MARBA 

CBA and work that is identical to that performed by C3 survey crews;  (c) the significant 

resources it has invested in protecting its occupational jurisdiction over survey workers, 

including inter-union letters of understanding and agreements regarding survey workers between 

the Union and Plumbers Locals 15-D, 3, 12 and 130 concerning the division of survey work; (d) 

the significant efforts and resources invested by the Union and IUOE International towards 

setting and maintaining standards for the work classification, including pursuit of prevailing 

wage classifications at the state and federal levels; and (e) the significant efforts it has taken 

towards establishment of a comprehensive USDOL-certified apprenticeship training program. 

 The Union argues that, because the evidence establishes that survey work is within its 

occupational jurisdiction, the Company violated the plain language of the subcontracting clause 

in the CBA when it failed to subcontract that work to a union signatory contractor. It contends 

that the subcontracting clause set forth at Article I, Section 4 of the Contract is protected by and 

enforceable under the Construction Industry Proviso to the National Labor Relations Act 

(“NLRA”), 29 U.S.C. §158(e), which permits subcontracting agreements in construction industry 

collective bargaining contracts. 
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 The Union requests that the Arbitrator sustain the grievance and order the Company to 

pay Local 150’s Assistance Fund the wages and benefits that would have been paid to operating 

engineers for the work improperly performed by C3 or, in the alternative, order the Company to 

immediately award the remainder of the site layout survey work to a Local 150 signatory 

contractor and pay Local 150’s Assistance Fund the wages and benefits that would have been 

paid to operating engineers for the work performed by C3 to date.    

Company 

 The Company argues that the CBA does not cover the survey work over which the Union 

attempts to claim jurisdiction in this case because the classifications set forth in Article I, Section 

7, which are based on the machine being operated and do not include construction layout or 

survey work. Survey work is not similar to the heavy machinery operation that the Company 

contracts with the Union to perform, as surveyors do not use similar equipment and their work 

involves providing information, not doing heavy construction labor. The Company contends that 

it has historically subcontracted construction surveying to non-union signatories without 

objection from the Union until the instant case.  

 The Company cites the factors that the National Labor Relations Board (“NLRB”) 

considers in determining whether certain work is within a particular union’s jurisdiction: (1) 

employer preference and past practice; (2) certifications and collective bargaining agreements; 

(3) economy and efficiency of operations; (4) relative skill and training; and (5) AFL-CIO 

jurisdictional awards. Local 1235, Int’l Longshoreman’s Assoc., 362 N.L.R.B. No. 76 (2015). It 

argues that, based upon these factors, the Union does not have occupational jurisdiction over 

construction layout. The Company insists that the Company’s preference and past practice shows 

that non-union employees have traditionally performed construction layout. It further contends 
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that the CBA does not cover construction survey work, and that the Union did not provide 

evidence of any certifications.  

 The Company maintains that it would not be efficient or economical to assign survey 

work, which involves off-site preparation and work, to employees represented by this Union 

because pre-hire union contracts are only permitted for employers in the building and 

construction industry performing work on the site of construction according to 29 U.S.C. 

§158(f). It argues that limiting on-site construction layout to union signatories would force 

union-represented employees, and union restrictions on the right to discipline and discharge 

employees, upon a professional land surveyor who is legally and professionally responsible for 

their work, which would place the professional land surveyor in an untenable situation. 

 The Company insists that construction surveying requires different skills and training 

than heavy equipment operators typically possess. While the Union has recently developed an 

apprenticeship program for surveyors, the Company stresses that no one has participated in nor 

graduated from that program, and that there are only limited similarities between that program 

and other operating engineers’ programs. The Company argues that the Union did not provide 

any evidence that the AFL-CIO has awarded construction layout to any craft.  

 In addition to the NLRB criteria, the Company urges that other factors support a finding 

that construction layout is not within the occupational jurisdiction of the Union, including: (1) 

the lack of evidence of jurisdictional agreements with other unions; (2) the lack of evidence of 

any arbitration awards or joint board resolutions recognizing construction layout as within the 

Union’s jurisdiction; (3) the Union’s prior positions on jurisdiction – specifically its apparently 

ambivalence as to whether C3 should have signed an agreement with Local 150 or with the 

Laborers’ District Council; (4) the USDOL’s response to the IUOE’s petition for survey worker 
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coverage under the Davis-Bacon Act, which pointed out that only survey workers who perform 

primarily manual and/or physical labor would be within the scope of the statute; (5) the Union’s 

position in proceedings regarding the IPWA, which is that survey worker IPWA classification 

should not be assigned to a particular union’s jurisdiction, but should instead be a stand-alone 

classification; (6) the Union’s website, which does not include construction surveying in its 

description of the craft; and (7) the lack of evidence that the NLRB has awarded construction 

layout jurisdiction to the IUOE despite knowledge that the Laborers also claim the work. 

 The Company claims that, because construction layout work is not within the scope of 

the Contract to which the parties are bound, the Union was obligated to negotiate with the 

Company to expand the occupational jurisdiction of the Contract if it wanted to include 

surveyors. In the alternative, the Company argues that the Union could have initiated 

proceedings to treat construction layout as covered by the CBA because it constituted “new and 

unlisted equipment” under Article 1, Section 2. It contends that the Union is attempting to gain 

through arbitration what it could not or did not obtain via negotiations. 

 The Company maintains that the Union failed to present evidence sufficient to prove that 

its occupational jurisdiction included survey work at the time the CBA was negotiated in 2010 or 

extended in 2012. It argues that the Union has only been attempting to organize surveying 

workers since 2013, with limited success, and that other construction trade unions have also been 

working to organize the same workers. The Company also urges that the Union failed to prove 

that the IUOE International’s Constitution referenced surveying as part of its craft jurisdiction 

prior to April 2013. 

 The Company disputes the Union’s claim that changes to the Union’s occupational 

jurisdiction that occur during the term of the CBA automatically become covered by the CBA, 
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even though there is no agreement to do so. It stresses that the CBA does not allow unilateral, 

unwritten changes to its scope. The Company also disputes the validity of MOUs that the Union 

entered into with surveying firms on the grounds that those agreements are outdated and likely 

no longer valid. Further, the Company asserts that there is no proof that Union-represented 

employees performed any work under those MOUs. Similarly, regarding MOUs that the Union 

presented from 2013 and 2014, the Company maintains that there is no evidence of the number 

of employees or hours worked under those agreements, if any. Due to these deficiencies, the 

Company insists that the Union has failed to demonstrate that construction layout has been 

established as within its occupational jurisdiction. 

 According to the Company, this is a jurisdictional dispute that must be resolved through 

joint councils, the NLRB, or the AFL-CIO Plan for Resolution of Jurisdiction Disputes, not in a 

grievance over an alleged violation of a subcontracting clause such as the instant case. The 

Company urges that, after the Union petitioned the IDOL to recognize construction survey 

workers as covered by the Illinois Prevailing Wage Act, two other unions intervened, and that 

the result is multiple unions competing for the same work. The Company claims that the Union 

is using this arbitration as a “backdoor” to establishing jurisdiction over work that subject to 

inter-union disputes. 

ANALYSIS 

 In a contract interpretation grievance, the Union bears the burden of proof. The sole 

contract at issue here is the MARBA agreement between Local 150 and the Company. The 

Union argues that the CBA subcontracting clause applies to construction survey work because 

such work is within the Union’s occupational jurisdiction. 
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 The CBA makes references to the Union’s “occupational jurisdiction” without defining 

what is included in such jurisdiction. The Scope of Work provision set forth at Article I, Section 

7 identifies a great number of different types of work and work classifications covered by the 

CBA, but does not mention survey work. While it acknowledges that the CBA is silent on the 

issue of site survey work, the Union argues this silence creates an ambiguity, and that extrinsic 

evidence should be considered to determine what the plain language of the CBA does not 

provide. The extrinsic evidence that the Union references consists of almost all of the 

documentation it submitted into evidence at the hearing - the IUOE International Constitution, 

Union contracts with other companies and unions, USDOL memoranda and guidance regarding 

the Davis-Bacon Act, IDOL certifications and decisions for purposes of the IPWA, and findings 

by the City of Chicago in relation to its PLA, among other things. 

 The CBA does not mention survey workers as being covered by the agreement.  

However, Article I, Section 7 does not state that it is an exhaustive list of covered workers. 

Instead, it states that the “Agreement shall apply to work classifications and operations incidental 

thereto as are here in generally and specifically described …” Thus, when the Union asserts a 

non-specified work classification and/or operation, there must be a determination as to whether 

that classification or operation was intended by the parties to be include. The evidence submitted 

by the Union does little to shed light on the parties’ mutual intent. 

 No authority, such as the NLRB, AFL-CIO or any decision board, has granted this union, 

or any other construction trade union, the occupational jurisdiction over construction layout or 

survey work. Further, the USDOL and IDOL do not establish occupational jurisdiction for 

purposes of collective bargaining. The Davis-Bacon Act and the IPWA similarly do not establish 

occupational jurisdiction; they merely govern how certain classifications of workers should be 
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paid. The Union’s position is that it would not waste its efforts trying to get a job classification 

covered by the wage laws unless the work was actually within its occupational jurisdiction. 

However, what the Union believes is a valid use of its resources and efforts says nothing about 

the mutual intent of these parties as expressed in the CBA – it speaks only to the Union’s 

unilateral motivations and intentions. 

 Moreover, the International Union’s Constitution or the various agreements between 

Local 150 (and other IUOE locals) and employers and/or unions does not prove anything about 

the mutual intent of these parties. That evidence only show this Union’s unilateral preference to 

have survey work within its jurisdiction and its ability to negotiate as much with other parties. 

The position the Union expressed at the hearing – that any unilateral change to the Union’s 

understanding of its own occupational jurisdiction would automatically become part of an 

existing CBA with the Company – is untenable. Neither party can change the terms of the 

agreement by merely changing its own internal definitions or the definitions in contracts it 

negotiates with other parties. The CBA requires changes to be in writing and signed by both 

parties. 

 Further, the criteria employed by the AFL-CIO Building and Construction Trades for 

resolving jurisdictional disputes apply to inter-union jurisdictional disputes, not to grievances 

such as the case at bar. Thus, the criteria used by that authority to determine jurisdiction as 

between competing unions have little applicability to a grievance over whether the job 

classification falls under the CBA. 

 Perhaps the most compelling evidence cited by the Union is the response of the City of 

Chicago to assertions that the Company violated the PLA when it subcontracted work that the 

Union contends is within its occupational jurisdiction to C3. However, although the City 
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indicated a position that the Company violated the PLA when it subcontracted site survey work 

to a non-union contractor, it has declined to take action on that initial position for almost one 

year – and the Union declined to file a grievance under the PLA. 

 The Company presented competent evidence showing that it has historically used non-

union survey contractors on its job sites where those workers are not specifically included in the 

applicable contract. The evidence strongly indicates that the Union began its push to organize 

and cover construction survey workers in approximately 2013 – three years after the CBA was 

initially entered into. There is insufficient evidence to establish that the Company agreed to 

include survey workers within the Union’s occupational jurisdiction at the time the CBA was 

executed.  

 

AWARD 

 Grievance denied. 

     

Brian Clauss, Arbitrator 

October 6, 2016 


