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Employee Terminations 
Best Practices and  
Potential Pitfalls  



Employee Firing:  
A Fundamental Decision 

      Legal Implications 
 Discrimination or retaliation 
 Contractual obligations 
 

Practical implications 
 Effects on the company 
 Effects on the people 

Strategic Decision-Making 
 



Why is Strategic Decision Making 
Important Today? 

 With the current labor-friendly Administration, 
Agencies have been cracking down on 
employers to protect the rights of employees: 

 

 National Labor Relations Board (“NLRB”) 
 Department of Labor (“DOL”) 
 Equal Employment Opportunity Commission 

(“EEOC”) 
 Occupational Safety and Health Administration 

(“OSHA”) 
 

 Trend will continue into the future 



Why is Strategic Decision Making 
Important Today? 

Through Strategic Decision Making, the Company 
is in a better position to: 
 

 Defend its actions and prevent costly litigation; and 
 More effectively manage its workforce 



Why is Strategic Decision Making 
Important Today? 
 In addition, the current economy and job 

market provides fewer opportunities to 
employees 

 

Therefore, if terminated, employees are more likely to 
contest their termination rather than accept it and find 
alternative employment 
 

 And turnover is expensive 



Terminations and Strategic 
Management 

 Communication – 
 Establishes confidence and trust in the process 

 Documentation— 
 Provides evidentiary support 

 Honesty— 
 To yourself and to others 

 Fairness— 
 Consistent application of rules to all like situations 

 Credibility— 
 Balloon-fragile 



Terminations and 
Strategic Management 

Communicate 
 Clearly articulate the Company’s expectations 

and set reasonable and attainable goals for 
employees 
 Provide positive feedback where warranted, 

but also provide constructive criticism  
‒ So that the employee knows where they need to 

improve; 
‒ And to avoid having to discharge what on paper 

appears to be a satisfactory (or better) employee 
 



Terminations and 
Strategic Management 

Document: 
 

‒ Conduct regular performance reviews 
 

‒ Give the employee the opportunity to 
object to any criticism or otherwise 
comment on their review 
 

• Attach any such statements to the 
performance review 

 



Terminations and 
Strategic Management 

 Be Honest 
‒ Provide specific examples to support any 

criticism 
 

 Be Fair and Consistent 
‒ Apply standards equally to all employees; 
‒ If an exception is made for one employee, 

document the reasons warranting the 
exception 

 



Documentation 
Joe Friday Approach: 
 Short, concise 
 No editorializing 
 All important components: 

 Who  
 What   
 When    
 Where  
 Why 
 How 

http://en.wikipedia.org/wiki/Joe_Friday 



A Note on Documentation 
Potentially Helpful: 
 Memories fade 
 If it’s not documented, it didn’t happen 
 Provides support for reasonableness of business 

decision 
 

Potentially Harmful: 
 The perils of e-mail 
 Discoverability of written documents 



Introduction to Terminations: 
     Employment “at-will” 

 Generally, employees are “at-will,” meaning 
they can be discharged for any (legal) reason, 
even bad or irrational reasons,                                
or for no reason 
 

 Just can’t be terminated for an                                 
illegal  reason 
 - But has the “at-will” standard been 
     eviscerated by the exceptions? 



Introduction to Terminations: 
the “just cause” standard 

Virtually all union contracts require the company to 
have good or just cause to terminate union 
employees: 
 

 Extensively litigated, often times in the context of arbitration; 
 

 Contract-by-contract basis 
 

 Generally requires either  

 - “progressive discipline” or 
 

            - a “cardinal offense” to justify immediate discharge 
 

                                      What kind of conduct constitutes  
                                                      a “cardinal offense?” 

 



Termination Pitfall:  Discrimination 
 

Termination based on “protected 
characteristic” is unlawful under both “at 
will” and “just cause” standards 
 “Protected characteristics” include age, sex, 

national origin, religion, disability and status 
as a veteran. 

 
 
Discussion: other “protected characteristics?” 
‒ Convicted felons?   
             May have a disparate impact on minorities 
 

‒ Sexual orientation? 



Termination Pitfall: Discrimination 

 Under Title VII, discrimination is unlawful 
where it is “because of” a protected 
characteristic.  
 

 Under the Missouri Human Rights Act, 
discrimination is unlawful where a 
protected characteristic is a 
“contributing factor.” 
‒ “a grain of sand on the scale” 

‒ Effect on employment “at will” 
 



Terminations and Strategic 
Management:  

Fundamental Components 
 Communication – 
 Establishes confidence and trust in the process 

 Documentation— 
 Provides evidentiary support 

 Honesty— 
 To yourself and to others 

 Fairness— 
 Consistent application of rules to all like situations 

 Credibility— 
 Balloon-fragile 



 
Termination Pitfall:  Discrimination 

  

 Discrimination occurs when people are 
treated differently in similar situations. 

 
 Not everyone needs to be treated 

identically, but “similarly situated” people 
must be treated similarly. 

- Effect on employment “at will”  
 

 
 

Question: 
 
When are different people “similarly situated”? 
 



Termination Pitfall: Retaliation 

Employers may not retaliate against 
employees who engage in “protected 
conduct:” 
 refusing to violate the law; 
 participating in administrative investigations; 
 “whistleblowing;” 

      - Other forms of “protected conduct?” 
 



Termination Pitfall: Retaliation 

• Section 7 of the NLRA  
• protects employees’ right to engage in “concerted protected 

activity” regarding the terms and conditions of employment 
 - protected if for “mutual aid or protection” 
• applies to Union and Non-Union Employees 

 
 

Discussion:    -Facebook posts and social media policies; 
        -company policies prescribing “courteous” 
          behavior; 
                         -confidentiality policies 



Termination Pitfall: Retaliation 

EXAMPLE: 
 Jason sees his supervisor order a co-worker to operate 

a crane with what Jason believes to be worn and 
defective slings.  Jason tells his co-worker that he 
shouldn’t operate the crane, and tells his supervisor 
he’s going to file a complaint with OSHA. 

 

 The supervisor later inspects the slings, and finds them 
to be in good and satisfactory condition. 

 

 Jason is fired for insubordination. 
 

                                                             Lawful? 



Termination Pitfall: Retaliation 
 

No.  This would likely constitute unlawful 
retaliation for Jason’s “whistleblowing.”  
 

 Even if Jason was ultimately wrong about the 
condition of the slings, so long as he had a 
good-faith belief about its dangerous 
condition, his objection is “protected 
activity.” 

 



Terminations: Best Practices 
• Documentation 

• Begins long before an employee is terminated 
• Investigation 

• Identify any and all alleged misconduct 
• Interview witnesses (and obtain written statements) 
• Review any and all relevant company policies 
• Review how similar situations have been handled in the past 

• Assessment 
• Discuss with supervisor(s) and HR 
• Analyze range of possible outcomes 

• Enforcement 
• Trust your process and decision 
 



Concluding Thoughts 
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